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VOTING WRONGS: OVERSIGHT OF THE JUS- 
TICE DEPARTMENT’S VOTING RIGHTS EN- 
FORCEMENT 


WEDNESDAY, APRIL 18, 2012 

House of Representatives, 

Subcommittee on the Constitution, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 9:07 a.m., in room 
2141, Rayburn House Office Building, the Honorable Trent Franks 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Franks, Chabot, King, Nadler, Conyers, 
Scott, and Quigley. 

Also Present: Representatives Smith. 

Staff Present: (Majority) Paul Taylor, Subcommittee Chief Coun- 
sel; Zachary Somers, Counsel; Dan Huff, Counsel; Sarah Vance, 
Clerk; (Minority) David Lachmann, Subcommittee Staff Director; 
and Veronica Eligan, Professional Staff Member. 

Mr. Franks. Good morning, and welcome to this Constitution 
Subcommittee hearing on Voting Wrongs: Oversight of the Justice 
Department’s Voting Rights Enforcement. 

Without objection, the Chair is authorized to declare recesses of 
the Committee at any time. 

I want to welcome the panelists here and welcome all of you here 
this morning. 

Today, we examine what the Voting Section at the Department 
of Justice has been doing and what it has not been doing. As the 
2012 Presidential election nears, the Voting Section must ensure 
that those military members who are defending our Republic have 
the opportunity to participate in it. 

There are approximately two million military voters, many in 
combat zones, many risking their lives on behalf of all of us, but 
with limited access to ballots. Accordingly, in 2009, Congress 
passed the Military and Overseas Voter Empowerment Act, MOVE, 
which requires States to mail absentee ballots to all military voters 
at least 45 days before a Federal election. The Military Voter Pro- 
tection Project analysis shows that inadequate enforcement of the 
MOVE Act in the 2010 cycle disenfranchised thousands of service 
members. This year, DOJ must identify violations early, negotiate 
strong settlements that deter repeat offenses, and ensure military 
recruitment centers and bases offer opportunities to register or re- 
quest ballots as required by law. 

( 1 ) 
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In 2010, there were at least 14 States with counties that failed 
to meet the 45-day deadline. Nonprofit watchdogs discovered that 
DOJ failed to prosecute most of these illegalities, leaving insuffi- 
cient time for corrective action that would fully protect thousands 
of military voters. 

Where DOJ sued violators for missing the 45-day deadline to 
mail the ballots, it settled for an extension of time for military vot- 
ers to return them. But that does not solve the problem, because 
the absentee ballot must reach the voter by election day to count, 
no matter when it is returned. Therefore, DOJ’s so-called solution 
systematically disenfranchises military voters. 

DOJ didn’t require jurisdictions in violation to use Express Mail 
to send the ballots, ^^ile it costs more, DOJ does not hesitate to 
impose heavy costs on jurisdictions when it suits their ideological 
agenda, for example, by requiring bilingual ballots for voters who 
claim to speak English well. Similarly, the Justice Department 
seems unconcerned about low registration rates for military re- 
cruiting centers, even though it aggressively sued States which it 
thinks register an insufficient number of people at welfare offices. 

The Voting Section needs to make a first priority of protecting 
service members whose first priority is protecting all of us. Instead, 
the Voting Section is seeking headlines in opposing voter ID laws 
that an overwhelming majority of Americans support as necessary 
and non-discriminatory. 

In a 2008 case, the Supreme Court recognized, “The electoral sys- 
tem cannot inspire public confidence if no safeguards exist to con- 
firm the identity of voters.” It hardly inspires public confidence 
that a White 20-something can obtain the ballot of the first Black 
Attorney General. Let me say that one more time. It hardly in- 
spires the public confidence that a White 20-something can obtain 
the ballot of the first Black Attorney General. There is a little video 
here to illustrate that point. 

[Plays video.] 

Mr. Franks. Opposing voter ID is consistent with the Voting Sec- 
tion’s pattern and practice of making strained legal arguments in 
areas it favors ideologically. 

A starker example of DOJ’s uneven priorities is its selective en- 
forcement of the National Voter Registration Act. DOJ is aggres- 
sively suing States for not registering sufficient voters at welfare 
offices, and at the same time it has not brought a single case under 
Section 8 of the law requiring States to maintain the accuracy of 
their voter lists, despite documented inaccuracies. The result is the 
identities of illegal or dead persons could be used to cancel out law- 
ful votes. 

With that, I would now recognize the Ranking Member, Mr. Nad- 
ler, for his opening statement. 

Mr. Nadler. Thank you, Mr. Chairman. 

We are back again with another oversight hearing airing allega- 
tions, most of them demonstrably false, against the Department of 
Justice without inviting the Department of Justice to testify. 

I have served in the House since 1992 and never before this Con- 
gress have I ever seen anything quite like what has become stand- 
ard practice in this Committee. We hold hearings on legislation 
stripping the District of Columbia of its basic home rule rights 
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without the courtesy of allowing the Delegate from the district to 
testify. We have hearings on the Department of Justice and other 
executive branch agencies in which witnesses allege misconduct 
without inviting the Department or the Administration to testify or 
to rebut. 

I suppose I should be grateful that the minority is allowed a sin- 
gle witness. Evidently, some Republican Chairman believe that 
even this is optional. 

This conduct is unbecoming of this Committee and of this House. 
If we are going to turn these hearings into veritable able kangaroo 
courts, then we should drop the pretense that we are actually en- 
gaged in objective oversight or legitimate fact finding. And I hope 
that no one will insult our intelligence by telling us that the minor- 
ity could have invited the Administration to testify as our one sole 
minority witness that we are allowed. 

I say this because the issue before us today, the right to vote in 
a free and fair election and the right to have our votes counted, is 
at the heart of our system of government. Indeed, it is a funda- 
mental part of who we are as Americans. Without free and fair ac- 
cess to the ballot for all Americans, our democracy would be a 
sham. 

Devices to suppress voting, like restricting voter registration or 
selectively requiring photo IDs that are more commonly possessed 
by White voters and not by minority, young, or elderly voters, be- 
trays our right to a republican form of government — small “r” — as 
guaranteed by Article 4, Section 4 of the Constitution. 

We are even going to have a rehash of long-discredited allega- 
tions about the New Black Panther Party case, one in which no 
voter has ever complained of having been intimidated. As Abigail 
Thernstrom, a Republican member of the Civil Rights Commission, 
put it succinctly, “This doesn’t have to do with the Black Panthers. 
This has to do with Republican fantasies about how they could use 
this issue to topple the Administration. My fellow conservatives on 
the Commission had this wild notion that they could bring Eric 
Holder down and really damage the President.” 

I think it is also important to keep in mind that widespread 
voter fraud is a talking point, not a demonstrated reality. One Re- 
publican witness has submitted a list of alleged voter fraud cases 
stretching back to the 1990’s. What is striking about this list is 
that many of the cases have nothing to do with voter ID, such as 
alleged cases of vote buying or stealing ballots; that some States 
have only one case; and that some States are not even on the list. 
Very pervasive. 

It is especially interesting that the list makes no mention of 
voter suppression, when just recently former Maryland Governor 
Bob Ehrlich’s campaign manager was convicted and sentenced for 
using fraudulent robocalls to suppress the vote in the African 
American community. 

I also see no mention of the recent unsuccessful effort by the Re- 
publican National Committee to get out from under a 1982 consent 
decree in which the Republican National Committee agreed to stop 
engaging in various voter suppression tactics aimed at suppressing 
minority votes. 
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The Third Circuit’s decision, handed down just a few weeks ago, 
makes for interesting reading. In the 1982 consent degree the RNC 
agreed “to refrain from undertaking any ballot security activities in 
polling places or election districts where the racial or ethnic com- 
position of such districts is a factor in the decision to conduct or 
the actual conduct of such activities there and where the purpose 
or significant effect of such activities is to deter qualified voters 
from voting.” 

I hope that we will have the opportunity to discuss the issue of 
voter suppression and the pretextual and nonsensical allegations of 
voter fraud as an excuse for voter suppression which we see all 
over the country now. 

The Supreme Court has noted the rarity of in-person voter fraud, 
and I would point out that cases of ballot stuffing or other kinds 
of alleged fraud have nothing to do with voter ID. It is only in-per- 
son voter fraud that has anything to do with voter IDs. In 
Crawford versus Marion County Election Board, the Court found 
that “there was no evidence of any in-person voter fraud actually 
occurring in Indiana at any time in its history.” 

There have, however, been instances of individuals who are duly 
qualified voters being turned away. Perhaps most notoriously, 
again in the State of Indiana, 12 nuns in their 80’s and 90’s were 
denied their right to vote because they did not have drivers’ li- 
censes and had outdated passports. Sister Julie McGuire, who 
turned the nuns away, said they hadn’t been given provisional bal- 
lots because it would be difficult to get the nuns to a motor vehicle 
branch for non-driver IDs in time for the 10-day window allowed 
for provisional IDs. Sister McGuire told the Associated Press, “You 
have to remember that some of these ladies don’t walk well. They 
are in wheelchairs or walkers or electric carts.” They were all de- 
nied their right to vote. 

This Committee in our investigation of the U.S. Attorney firing 
scandal — I think it was about 4 or 5 years ago — and in another in- 
vestigation by the IG and the Office of Professional Responsibility 
uncovered evidence showing that some of the U.S. Attorneys had 
been fired at the direction of high-level Bush White House officials 
because of complaints that the U.S. Attorneys did not pursue voter 
fraud prosecutions that they had determined to be meritless. So 
they were fired. 

In one case, in addition to White House personnel, evidence was 
uncovered that a Republican Senator and a Republican Member of 
this House had applied political pressure to get prosecutions initi- 
ated before the elections. 

I hope that as we receive testimony from Republican party attor- 
neys alleging pervasive voter fraud, we can remember these facts. 

Mr. Chairman, it wasn’t too many years ago that I had the privi- 
lege of working on a bipartisan basis with the Republican Chair- 
man of this Committee to reauthorize the Voting Rights Act. It was 
a reflection of our belief that the right to vote must be inviolate 
and that there are still too many challenges to making that a re- 
ality for all Americans, especially members of minority commu- 
nities. Chairman Sensenbrenner and Ranking Member Conyers 
demonstrated what a genuine commitment to voting rights can ac- 
complish when we put our minds to it. 
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I also realize that the vote to reauthorize the Voting Rights Act 
was not unanimous and that some Members of this Committee did 
not vote for it. That is certainly a Member’s prerogative, and I have 
to respect it. Nonetheless, I would hope that at some point we 
could return to that bipartisan consensus in favor of the right to 
vote. Without it, we cease to be the America that all of us believe 
in. I don’t believe we can ever allow that to happen. 

I join the Chairman in welcoming our witnesses, and I look for- 
ward to the testimony. 

Mr. Chairman, I thank you, and I yield back. 

Mr. Franks. Thank you, Mr. Nadler. 

I now yield to the distinguished Chairman of the full Committee, 
Mr. Smith, for his opening statement. 

Mr. Smith. Thank you, Mr. Chairman. 

The foundation of our democracy rests on secure and fair elec- 
tions. Unfortunately, voter fraud undermines the electoral process 
and can sway the ultimate outcome of elections. Illegal votes ne- 
gate the votes of legal voters. 

Voter ID laws help ensure the integrity of our elections and pro- 
tect the rights of lawful voters. So far, 16 States have photo ID re- 
quirements for casting a ballot. 

We must safeguard the integrity of our voting process in order 
to safeguard our democracy. But rather than support commonsense 
proposals to help protect our democratic process, the Justice De- 
partment’s Voting Section wastes taxpayer dollars in fighting the 
very laws that promote fair and accurate elections. 

Photo identification is part of everyday American life. Citizens 
are required to show a valid form of identification to open a bank 
account, cash a check, drive a car, or board a plane. If valid identi- 
fication is required for these daily tasks, then why is it not re- 
quired to exercise one of our most valuable democratic rights? 
Voter ID opponents insist that voter fraud is not a serious problem, 
but voters disagree. The majority of Americans overwhelmingly 
support laws that require people to show photo identification before 
being allowed to vote. 

A recent Rasmussen poll survey found that 64 percent of likely 
U.S. voters agree that voter fraud is a serious problem, while just 
24 percent disagree, and 73 percent of respondents believe that a 
photo ID requirement before voting does not result in any discrimi- 
nation. In fact, the Supreme Court in a 6-3 decision authored by 
liberal Justice John Paul Stevens rejected the argument that voter 
ID laws are discriminatory when it upheld Indiana’s strict voter ID 
law in 2008. 

In upholding the Indiana law, the Court cited flagrant historical 
examples of in-person voter fraud as well as the State’s administra- 
tive interest in carefully identifying who has voted. The Court also 
noted the State may have a legitimate interest in requiring photo 
ID for voters even without evidence of widespread fraud. The 
Court’s opinion quoted the report from the bipartisan Commission 
on Federal Election Reform co-chaired by former President Jimmy 
Carter that stated, “The electoral system cannot inspire public con- 
fidence if no safeguards exist to deter or detect fraud or to confirm 
the identity of voters.” 
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Most forms of voter fraud are difficult to detect, especially if 
photo IDs are not required. That same Commission report found 
voter fraud does occur and could affect the outcome in a close elec- 
tion. 

Having lost in both the Federal courts and the Court of public 
opinion, you would think voter ID opponents would give up. But 
just last month the Obama administration announced it will chal- 
lenge the Texas voter ID law which is based on the Indiana law 
and was overwhelmingly supported by Texas voters. The Justice 
Department also seeks to challenge a similar law in South Caro- 
lina. 

The Department claims that the laws are discriminatory because 
minorities are less likely to have the required IDs, but a closer look 
at the Department’s math shows that their arguments simply don’t 
add up. For example, in South Carolina, 90 percent of Blacks have 
photo IDs, compared to 92 percent of Whites, so the Justice Depart- 
ment seeks to override a State law because of a difference of less 
than 2 percent. 

The Department’s case against the Texas voter ID law is equally 
troubling. Assistant Attorney General for the Civil Rights Division, 
Tom Perez, claims that the disparity between photo ID possession 
by Whites and Hispanics is statistically significant. Data shows 
that 95 percent of White voters have photo ID, as do 93 percent 
of Hispanic voters. Once again, the disparity is only 2 percentage 
points. Even that slight difference may be within the margin of 
error since Texas, in gathering some of the data, had to guess who 
is Hispanic based on surname. 

Ironically, the Justice Department’s own policy requires visitors 
to show valid photo ID before being allowed to enter its own build- 
ings. If it takes valid identification to walk the halls of the Justice 
Department, maybe it should take at least that much to determine 
the outcome of our elections. 

If the Department wants to protect the rights of voters, they 
should work to ensure that States remove ineligible voters from 
their rolls as required by Federal law. The rights of all voters 
should be protected and respected by the Obama administration. 
The misplaced priorities of the Department of Justice wastes tax- 
payers’ money and does little to protect the rights of legal voters. 

Thank you, Mr. Chairman. I yield back. 

Mr. Franks. Thank you, Mr. Chairman. 

Without objection, other Members’ opening statements will be 
made part of the record. 

Mr. Conyers. Pardon me, Mr. Chairman. 

Mr. Franks. Please forgive me. The distinguished former Chair- 
man is recognized. 

You snuck up on me, Mr. Chairman. 

Mr. Conyers. Thank you. Chairman Franks. 

There is a bit of irony connected with this hearing, isn’t there? 
Here we have the great work of Dr. Martin Luther King in terms 
of breaking down the segregation in voting that was historic in the 
South. We have the incident of the Edmund Pettus Bridge in which 
people were marching to get the rights to vote and were brutally 
oppressed by law enforcement and other citizens that were not pre- 
pared to open up voting for everybody. 
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Here, 3 years ago, we elected the first African American Presi- 
dent as the 44th leader of this great country. Here we have an At- 
torney General Eric Holder, another distinguished lawyer of color, 
in charge of the Department of Justice. And now we come this 
morning to discuss how the Department of Justice is encouraging 
voter wrongs instead of continuing to work on making this a more 
open society. 

I am the only Member here that was present when the Voting 
Rights Act of 1965, which came out of this Committee, became law 
and has been continued on three different occasions. And it seems 
to me, based on the very complete contrast between Ranking Mem- 
ber Jerrold Nadler’s comments and those of the Chairman, it seems 
to me that there ought to be room in this great Committee of the 
House Judiciary, which I joined when Emanuel Celler of New York 
was the chair, that we ought to be able to, without the formality 
of witnesses, try to get some of the facts straightened out here. 
This is not complex, and I propose that myself and Jerrold Nadler, 
Bobby Scott, and Mr. Quigley join with the Chairman of the Sub- 
committee and the Chairman of the full Committee to try to get 
some of these matters straight. 

Now, share with me the fact that during the previous Adminis- 
tration the Department of Justice utilized its infrastructure and po- 
liticized the hiring process that has come out in our own hearings 
here, overriding the objections of career attorneys in voting rights 
cases, firing United States Attorneys for not pushing politically mo- 
tivated prosecutions, and pressuring States to purge voting rolls. 

We also found out that since the days of the former acting head 
of the Civil Rights Division, Brad Schlozman, who the Office of Pro- 
fessional Responsibility and the Office of the Inspector General 
both found “violated Federal law in order to stock the division with 
his political equals” the integrity, thank goodness, of the Civil 
Rights Division has since been restored. 

So what we need to do now is examine the unprecedented array 
of State restrictions on the right to vote. Thirty-four States have 
introduced legislation, fifteen State laws have been enacted that se- 
riously impact voting in terms of limiting voting by requiring the 
presentation of photo ID, excluding common forms of identification, 
declaring proof of citizenship as a condition to vote, limiting or 
eliminating early voting opportunities, and stalling or eliminating 
registration efforts. 

So, Mr. Chairman, I think we have a huge responsibility on our 
hands; and I urge all of the Committee — all of the Members of the 
Committee on both sides of the aisle to join us in seeking the truth 
about what brings us here today. 

I thank the Chairman for the time. 

Mr. Franks. I thank the gentleman and apologize for overlooking 
him. 

So, without objection, other opening statements by other Mem- 
bers will be made part of the record. 

I would like now to introduce our witnesses. 

Cleta Mitchell is a partner at Foley & Lardner, LLP, and a mem- 
ber of the firm’s political law practice. Ms. Mitchell is also the 
president of the Republican National Lawyers Association. She has 
more than 30 years experience in law politics and public policy. 
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even though she is only 35. She advises candidates, campaigns, and 
individuals on State and Federal campaign finance law and elec- 
tion law. 

Mr. Eric Eversole is the Executive Director of the Military Voter 
Protection Project and formerly served as litigation attorney in the 
Department of Justice’s Voting Section. He is a Navy JAG officer 
who served on active duty from 1999 until 2001. Eric is an expert 
on military voting issues and has testified on numerous occasions 
before Congress. 

Wendy Weiser is the Director of the Democracy Program at NYU 
School of Law. She has authored a number of reports and papers 
on election reform and has provided legislative drafting assistance 
to Federal and State legislators and administrators across the 
country. She is also an adjunct professor of law at NYU School of 
Law. Professor Weiser is a graduate of the Yale Law School. 

J. Christian Adams is a former Justice Department Voting 
Rights Attorney and runs the online blog Election Law Center. He 
served 5 years as an attorney in the Voting Section of the Justice 
Department where he brought a wide range of election cases to pro- 
tect racial minorities. Prior to that, he served as General Counsel 
to the South Carolina Secretary of State. 

I would just thank all of the witnesses for appearing before us 
today. 

Each of the witnesses’ written statements, their entire written 
statements, will be entered into the record; and I would ask each 
of you to summarize his or her testimony in 5 minutes or less. 

To help you stay within that time, there is a timing light on your 
table. When the light switches from green to yellow, you will have 
1 minute to conclude your testimony. When it turns red, it signals 
that the witness’s 5 minutes have expired. 

Before I recognize the witnesses, it is the tradition of this Sub- 
committee that they be sworn in, so if you would please stand. 

[Witnesses sworn.] 

Mr. Franks. Thank you. Be seated, please. 

Also, the witnesses, I would just warn you to please turn your 
microphone on before beginning to speak. 

I would now recognize our first witness, Ms. Mitchell, for 5 min- 
utes. 


TESTIMONY OF CLETA MITCHELL, PARTNER, 

FOLEY & LARDNER 

Ms. Mitchell. Thank you, Mr. Chairman. 

Mr. Chairman, Lamar Smith as well, Mr. Chairman, Mr. Con- 
yers, thank you so much for hosting this hearing and holding this 
hearing, because it is an important issue. I have been before this 
Committee and this Subcommittee previously to talk about the 
issues that are pressing in this country with regard to voter integ- 
rity and open, fair, and honest elections. 

The Republican National Lawyers Association is an organization 
of attorneys nationwide who are dedicated to fair, open, and honest 
elections, and I am proud and honored to serve as its President. 

We are here today to talk about the fact that we have an Attor- 
ney General who, rather than acting as the chief law enforcement 
officer of this country who is responsible for enforcing more than 
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15 Federal laws that make various types of activity criminal activ- 
ity in the area of elections, that rather than spending his time and 
the time of his Department of Justice working to ensure that our 
elections are indeed free of fraud and free of criminal activity, in- 
stead, this Attorney General is doing everything in his power to 
fight the State authorities who are trying to ensure the integrity 
of our elections. 

He has become, instead of being the chief law enforcement offi- 
cer, a partisan political operative, carrying water for the Demo- 
cratic National Committee, liberal interest groups, and the Obama 
reelection campaign. He attacks voter identification laws without 
regard to the law or the facts. 

It is amazing to me that this is yet another example where the 
Attorney General has decided that he is the arbiter of what the law 
is, not what the Supreme Court has said but what Attorney Gen- 
eral Eric Holder and his political allies believe to be the law, and 
has ignored the fact that the United States Supreme Court has in- 
deed ruled in the Crawford case that has been referenced earlier 
here this morning that, despite what the chairman of the Demo- 
cratic National Committee and the Department of Justice Attorney 
General Eric Holder say, that voter ID laws are not a poll tax. 

The Supreme Court rejected that argument in the Crawford case, 
and indeed the Court said that a voter identification requirement 
is not a poll tax because there is a balance. And because the pur- 
pose of a voter identification, a photo identification, is to ensure 
and protect the integrity of the election, that whatever burden may 
exist is offset by the need to protect the integrity of the elections. 

The trial court in that case — the Federal trial court had found 
that, notwithstanding the arguments put forward by the plaintiffs 
that there were hundreds of thousands of people without photo 
identification, an argument that persists to this day but which is 
not true, in fact that fewer than 1 percent — this was a finding by 
the Federal trial Court in the Crawford case, that fewer than 1 per- 
cent of Indiana voters would not have a photo ID. And the court 
found that since 99 percent of the voters would in fact have photo 
identification that it was not an impermissible burden to require 
that a photo ID be presented. 

The Attorney General further ignores the facts, and I could go 
on and on about the factual evidence that the Attorney General ig- 
nores, but let me give you a case study of just 2 weeks ago in Ten- 
nessee. 

In Tennessee 2 weeks ago, there was an election which required, 
a Statewide election, where photo identification is required. There 
were 645,775 votes cast in that election. Of those people who ap- 
peared to vote, there were 266 who did not have photo ID or who 
did not present photo ID, and that included some people who came 
protesting the new photo ID requirement. 

Those people under the law had the right to go — they were able 
to cast ballots provisionally, were able to go and retrieve photo ID 
and present it within a period of time. One hundred and twelve of 
those 266 people did so and returned with photo ID, and their 
votes were counted. So out of 645,775 votes cast, there were 154 
people who, for whatever reason, either did not return, and their 
votes were not counted. That is.023 percent of those who partici- 
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pated in the election. It seems to me that is well within the finding 
of the Indiana Federal trial judge in the case that was upheld by 
the U.S. Supreme Court. 

The Attorney General further mystifyingly decided last week to 
quote the Republican National Lawyers Association as his source 
for the fact that no voter fraud exists. If Chairman Nadler will re- 
member, when I last testified before this Committee in 2008 I 
asked and the Chairman allowed at the time for me to put into the 
record evidence of voter fraud cases from across the country. And 
since that time the Republican National Lawyers Association has 
on its Web site a voter fraud page where we post cases of voter 
fraud. I have attached that as part of the record, nine pages, 44 
States. It is not intended to be exhaustive, but just since February 
the RNLA has written about 11 cases of voter fraud, all of which 
have been brought not by the Department of Justice but by State 
and local authorities. 

So the point is that I don’t know why the Attorney General 
would cite RNLA as the source of no voter fraud. I guess believing 
is seeing. 

I would urge this Committee to please continue its oversight, to 
ask questions. I agree with Chairman Conyers, ask some questions 
of the Department of Justice and what it is doing to publicize its 
intent to prosecute election crimes in this election. 

I will just close with this one comment, a statement which is 
from the manual, the Department of Justice Manual on Federal 
Election Crimes Prosecution. And the manual states that in the 
United States, as in other democratic societies, it is through the 
ballot box that the will of the people is translated into government 
that serves rather than oppresses. Our constitutional system of 
representative government only works when the worth of the hon- 
est ballots is not diluted by invalid ballots procured by corruption. 

The RNLA couldn’t agree more. We stand ready to assist this 
Committee in its oversight of the Department of Justice to ensure 
the protection and the integrity of our elections. 

Thank you, Mr. Chairman. 

[The prepared statement of Ms. Mitchell follows:] 
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HOUSE JUDICIARY COMMITTEE - SUBCOMMITTEE ON THE CONSTITUTION 
HEARING APRIL 18, 2012 

"VOTING WRONGS; OVERSIGHT OF THE JUSTICE DEPARTMENT’S 
VOTING RIGHTS ENFORCEMENT " 

TESTIMONY OF CLETA MITCHELL, ESQ. 

PRESIDENT, REPUBLICAN NATIONAL LAWYERS ASSOCIATION ( "RNLA ”) 

Mr. Chairman, Members of the Subcommittee: 

Thank you for inviting me to appear here today and, most importantly, thanks to the 
Chairman and the members of the Subcommittee and its staff for organizing today's 
hearing on this MOST important topic. 

The mere suggestion of "Oversight of the Justice Department's Voting Rights 
Enforcement" is incredibly timely and hugely important. It is my hope that today's hearing 
is only one of many steps, hearings, questions and demands for information that will be 
posed to Attorney General Eric Holder, in an ongoing and not sporadic effort to engage in 
badly needed oversight of this Attorney General and this Dept of Justice. 

Attorney General Holder has demonstrated by his actions, his inactions and his 
public comments that he has departed significantly from his role as America’s chief law 
enforcement officer and has undertaken a role as a chief political operative for the 
Democratic National Committee and the Obama re-election campaign. 

While the Attorney General has taken an oath to fairly and impartially enforce the 
laws of the United States, that is not what we are witnessing when it comes to the 
important issue of voting rights, voter integrity and enforcing America's laws against 
election crimes. 

Attorney General Holder has made it manifestly clear that he is more committed to 
the DNC's partisan political agenda than to ensuring the integrity of America's elections. 
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This Committee has a constitutionai obiigation to exercise vigorous oversight of the 
Executive Branch of Government and this Committee’s jurisdiction encompasses the 
Department of Justice. On behaif of the Repubiican Nationai Lawyers Association ("RNLA"), 
which i serve as President, i urge the Committee to make this oversight responsibiiity a top 
priority for the rest of this Congress, beginning - but not ending - with today's hearing. 

Despite the almost weekly news reports from across the country of yet another 
prosecution, investigation or arrest by state or local law enforcement authorities who are 
engaged in combating voter fraud and election crimes, Attorney General Holder has 
steadfastly refused even to acknowledge that such cases are happening. 

Rather than vigorously investigating or offering assistance from the Department of 
Justice to other law enforcement authorities in their battle to protect the integrity of 
elections. Attorney General Holder is, instead, devoting the enormous resources of his 
office and spending his time denying the existence of such crimes and doing everything in 
his power to thwart and block state efforts to protect the integrity of elections. 

The Attorney General seems to believe that he and he alone can decide what the law 
is and what the Constitution says. 

The Attorney General has utterly abandoned the enforcement of federal statutes 
prohibiting election crimes, and has simply chosen to ignore the Supreme Court’s decision 
that there is no constitutional barrier to a state’s decision to require voters to present 
identification in order to vote. Nor does it matter to the Attorney General that the plain 
facts confirm that voter fraud and criminal activity involving elections are ongoing in 
America today. 

And rather than doing anything to fight these crimes, the Attorney General simply 
denies that such crimes exist. 
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In 2008, the United States Supreme Court determined in Crawford v. Marion County 
Board of Elections, affirmed the decisions of the federal District Court and the U.S. Court of 
Appeals, which rejected the arguments by plaintiffs who, according to the District Court 
had "not introduced evidence of a single, individual Indiana resident who will be unable to 
vote as a result of (the voter ID law] or who will have his or her right to vote unduly 
burdened by its requirements.” Further, the Court rejected "as utterly incredible and 
unreliable" an expert's report that up to 989,000 registered voters in Indiana did not 
possess either a driver's license or other acceptable photo identification. The Court instead 
estimated that as of 2005, when the statute was enacted, only around 43,000 Indiana 
residents lacked a state-issued driver’s license or identification card, such that 99% of 
Indiana's voting age population already possessed the necessary photo identification to 
vote under the requirements of Indiana law. The Court further noted the absence of any 
plaintiffs who claimed that the law would deter them from voting. 

The Supreme Court specifically noted with approval the Court of Appeals' rejection 
of plaintiffs' argument that the voter ID law should be considered a poll tax, because the 
voter identification requirement burden on voters was offset by the benefit of reducing the 
risk of fraud. 

The Attorney General has embarked on a politically motivated, partisan mission to 
prevent other states from enacting laws virtually identical to the Indiana law upheld by the 
United States Supreme Court 

The Department of justice is now engaged in litigation against the states - the 
people - of Texas and South Carolina to block those state laws requiring presentation of 
photo identification in order to vote, thus giving effect to the promise Attorney General 
Holder made last year when he announced that his Department of Justice would take 
aggressive measures to block laws that he deems to be intended to suppress voting. 
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As my fellow witness, J. Christian Adams points out in his testimony, the facts simply 
do not support the claims of the Holder DOJ that either the South Carolina or the Texas 
laws disproportionately disadvantage minorities. 

It is worth noting that like the Indiana case, when opponents of voter ID challenged 
the Georgia voter ID law in 2005, and despite being given ample opportunity by the Court, 
the plaintiffs were never able to present a single instance of a single voter who was denied 
±e right to vote as a result of the Georgia ID law. 

In the two cases that have been completely litigated in the federal and state courts 
to date, the result has been the same: the facts simply do not match the over-heated 
rhetoric of the liberal partisans who are intent upon blocking every effort in the states to 
ensure the integrity of the election process. 

The RNLA is dedicated to fair, open and honest elections. We believe, as stated in 
federal law, that a single illegal vote dilutes a legally cast vote. We have embarked over the 
past several years to provide support to state leaders who promote laws and procedures to 
protect the integrity of the elections. 

So imagine our surprise to hear that Attorney General Holder last week quoted - 
misquoted - the RNLA as a source for his statement that 'no voter fraud exists'. 

We would invite the Attorney General and the members of this Committee to visit 
the RNLA website, twitter feed, and blog, where we regularly update and catalogue the 
instances of voter fraud and election crimes from across the countiy. 
http://www.rnla.org/votefraud.asp 

Visit our site, Mr. Attorney General, click on the map, take a look at the mug shots of 
vote fraud perpetrators, and then tell us again why you say there is no vote fraud and how 
you could possibly ever quote RNLA as your source for that proposition! In fact, 1 am 
attaching as an exhibit and making part of the record of this hearing a copy of the RNLA 
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website with 8 pages listing various election crimes and voter fraud cases over the past 
several years from across the nation. 

In just the past few weeks, RNLA has posted and written about vote fraud cases, 
prosecutions and trials involving vote fraud in lowa.i Indiana,^ North Carolina,^ New York,'* 
West Virginia,'’ Virginia,® Texas,*' Massachusetts,** Washington state'* and Florida.*® All of 
these since February of this year! 

Where is the Department of Justice in these prosecutions? Nowhere. Every one of 
these prosecutions has been undertaken by state and local authorities. 

That is why the RNLA is urging the Committee to begin immediately to a.sk 
questions of the Department of justice and the Attorney General as to why the DO] is doing 
nothing to assist in prosecuting cases of election crimes. The Committee must demand 
an.swers from Eric Holder and his politically motivated DOJ attorneys who have utterly 
failed to vigorously enforce federal laws barring election crimes. 

The Department of Justice is responsible for enforcing the federal statutes defining 
criminal misconduct related to elections, some of which include: 


1. Conspiracy Against Rights. 18 U.S.C. §§ 241 and 242 

2. Deprivation of Rights under Color of Law. 18 U.S.C. § 242 


*Tweetecl by @TheRepLawyer, Mar. 5, 2012, 7:50 a.m. 

^h.ttj:.;//www,fpxnew^cpmypolitics/2pn/04/02/44ndj^ria-denis:ch3rged:wjth-e[ection:fraud-in: 

^Tweeted by (STheRepLawyer, Mar. 10, 2012, 3:55 p.m. 

^ httD://www.tirne5Union.corn/!ocai/articie/Kev-witne5S-6Xpected to-testifv-in-vote-fraud- 
33429S7.oho#ixz;lmxiiLiwRMC 

* htto://vvww.fQxnew5,corn/pQiitic5/2012/03/07/forniei -west-virginia.sberiff-countv-clerk-piead-Euiitv-tQ- 
attempting-to-steaj / 

''http://www2.timesdisp3tch.com/news/news/2012/apr/03/3/tdmain01-fe!ons-indicted-on-voter-fraud-charges- 

in-ar-1813803/ 

* http://citvhallblog,dana5new5.com/archive.V2012/02/after-weekiQne.triai~bre3k-def.html 
"tweeted by @TheRepLawver, Feb. 2, 2012, 5:04 p.m. 

" http://www.chronl!ne,com/news/iocai/article fll3de72-51f2-llel-8675. OQ1871e3ce6c.htm j 
*° http:/Mww.nbc-2.CQm/storv/T66G2854/2012/02/02/nbc2-investigates-voter fraud 
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3. False Information in, and Payments for, Registering and Voting. 42 U.S.C. § 1973i[c) 

4. Voting More than Once.42 U.S.C. § 1973i(e} 

5. Intimidation in voting and registering to vote.42 U.S.C. § 1973gg-10(l]. 

6. intimidation of voters.18 U.S.C. § 594 

7. Coercion of political activity.18 U.S.C. § 610 

8. Federally protected activities. 18 U.S.C. § 245(b)(1)(A) 

9. Voter Suppression.l8 U.S.C. § 241 and § 242 

10. Fraudulent registration. 42 U.S.C. § 1973gg-10(2)(A) 

11. Fraudulent voting.§ 1973gg-10(2)(B) 

12. Voting by Noncitizens. - Fraudulent registration and voting under the NVRA. 

42 U.S.C. §1973gg-10(2) 

13. False claims to register or vote. 18 U.S.C. § 1015(f) 

14. False claims of citizenship. 18 U.S.C. § 911 

15. Voting by aliens. 18 U.S.C. § 611 

We know what the Department of Justice did insofar as prosecuting the New Black 
Panthers for voter intimidation in 2008....NOTHING. DOJ turned a completely blind eye to 
the clear evidence of criminal misconduct and election crimes. 

Where was the Department of Justice when the Bucks County Pennsylvania district 
attorney found clear evidence of absentee ballot fraud in the congressional race there in 
2010. What did the Department of Justice do? Nothing. 

The Department of Justice publishes a manual Federal Prosecution of Election 
Offenses, the Seventh Edition (May 2007) of which is publicly available. 

DOJ’s obligations under federal law are clearly delineated in the manual. Each of the 
election crimes listed above is within the jurisdiction and responsibility of the DOJ to 
aggressively enforce. 
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The Manual specifically discusses the affirmative steps that DOJ is to take to combat 
election fraud, including as the first step, "Publicize your intent to prosecute election 
fraud’’’ ’ 


What is the Department of Justice 'publicizing’ instead? The Attorney General’s 
aggressive efforts to block state efforts to protect against election fraud. 

The Election Crimes manual describes the requirements and protocols for 
conducting investigations, comparing signatures on voter registration cards and absentee 
ballot applications, ensuring that information provided on voter registration and absentee 
ballot applications is correct and that ballots are cast by the voter who is duly registered, 

What is the Department of Justice actually doing? This Committee simply must 
aggressively inquire and demand of the Department of Justice that it do its job and follow 
the guidelines ofits own manual. ...and enforce the federal law. 

As the Manual states, "in the United States, as in otlier democratic societies, it is 
through the ballot box that the will of tbe people is translated into government that serves 
rather titan oppresses. ...[ojur constitutional system of representative government only 
works when the worth of honest ballots is not diluted by invalid ballots procured by 
corruption.’’’^ 

RNLA couldn’t agree more. 

This Committee MUST be aggressive in demanding that the DOJ enforce the laws 
against election crimes and follow its own manual and procedures. The DOJ should be 
required to tell the American people through this Committee what it is doing to combat 
voter fraud and election crimes - and what its plans are to protect the integrity of the 
election in 2012. 


' Federal Prosecution of Election Offenses. Seventh Edition (May, 2007), p. 95. 
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The Manual provides that the Department of Justice is supposed to announce before 
Election Day how it intends to safeguard the election. This Committee should ensure that 
that happens. 

It is convenient for the Attorney General to refuse to prosecute election crimes or 
allegations of voter fraud. ..and then to declare that no such crimes have been committed 
and voter fraud doesn’t exist. 

We have news for you, Mr. Attorney General. Vote fraud is alive and unwell in 
America and you are derelict in your statutory and constitutional duties by turning a blind 
eye to its existence. 

We urge the Committee to rein in this fiercely partisan Attorney General and to 
insist upon adherence by the Department of Justice to the enforcement of the laws duly 
enacted by Congress that were passed to ensure the integrity of America's elections. We 
must work together to protect the cornerstone of our democracy. 

We thank you for the opportunity to appear here today. RNLA is an organization of 
attorneys nationwide committed to election integrity and we will do everything in our 
power to assist this Committee in badly needed oversight of the Attorney General and the 
Department of Justice to make sure that they do their jobs and vigorously enforce the 
election crimes statutes of the United States. 

Thank you. 


### 
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n Ctouglas C. Adarrs: vote buying (2010) 

° Stanley Bov/ling: vote buying (2010) 

0 Charles Wayne Jones: vole buying (2010) 

0 R. Cletus Maricle; vole buying (20IC) 

[>ebra L. Morris: vole buying (2010) 

Av'.v.rnla.org/votsfraud.asp 3/ 
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o William Bart Morris; vote buying (2010) 

0 Stivers, Williarn: vote buyiny (2010) 

6 Preddy W. Thompson; vote buying (2010} 

0 Phillip Dinn Siena: vote buying (2005). See United States v. Slone, 411 F.3d 643 (5th Ctf-, 2005) 
o Loren Gienn Turner: vote fraud (2005) 
o Ross Harris: vote buying (2004) 

o Tyrell Matthews ciraud: voter registratior. fraud (2003). See States v. Braud, No, 3:03-CR-C091 
(2003) 

o Calhoun; vote buying (2003). See Usuted States v. Calhoun, No. 7r03-CR-00017 (2003) 
o Conley; vote buying (2003). Sec United States v. Conlay, No. 7:03-CR-D0013 (2003) 
o Hays; vote buying (2003). S&g United States v. Hays, No. 7:03-CFt-0Q011 (2003) 
o lohfisuti; vote buying (2003). See United States v. Johnson. No. 7:03-CR-0001B (2003) 
c Madde.n: vote buying (2003). See Utiiletl States v. Madden, No. 7:03-CR.-OOOi5 (2003) 
c Tcdd Newport; vote buying (2011) 
o Donnie Newsome: vote fraud (2003) 
c- Corey Page; vote buying (2011) 

<' Michael Page; vote buying (2011) 

Smith; vote buying (2005). See United States v. Smith, 139 Fed. Appx. 6S1 (2005) 

Loursiana 

■- Lincoln Carnouchc; bribing a voter (2002) 

=> Uanv D3U2at; vote buying (2002) 

« Pamela Thibodeaux: voter registration fraud (2005). See States v. Thibodeaux, 8;03*CR-6C0.'j5 
(2005) 


DeimerTerriil; niuKiple voting (2010) 

Ma S5 a c h us a 1 1 

« Fyfiiniakts; non-resideni; voting (1999). See Fyntriiakis v. Cuty of Springfield. 713 N.F. 2d 1007 
(1999) 

Michigan 

o Jason Bauer: election fraud (2011) 

o Disimone; double vothg (2002). See People v. ttsimone, 550 iN.tV.2a 430 (2002) 
o Adam Mucltlin: felon voting (2000) 

» Mike McGjinness: alectiun fraud (2011) 
o Edward Pinkney: election fraud (2007) 

a Wood.s; eiBCtlon fraud (200(J), Sbs Peopte v. Woods, 6J6 N.vy.2d 211 (2CO0) 

Minnesota 

o Usa May Burleson: felon voting (2011) 

& Aifreda Oenisa Bowmar^: voting while ineligible (2011) 

V Lavern Antoinette Bowman; voting wh'le ineligiMe (2011) 
o Adam Charles Brorrander: voring vrhae meiigft^e (2011) 
n Antonio vassel Brown; voting white ineiigitte (2011) 
a Muropk Fftsiinis McLoocI, .V.; voting while ineligible (2011) 

0 Barbara Ann Nyhammer; double voting, absentee baliot fraud (2011) 

Misj:ouri 

a Brian Bland: voter registration frsiKi {2D0B). See States v. Blarjd, No. 04:07-cr-0076.3 (2008) 
a Bobbie .lean Cheeks a/k./a Uoro'.iiy Jones and Bobbie Toberir: voter registration fraud (2008). Sec 
United States v. Cfweks, No. Q4:07-cr-00753 (?0D8) 
a (xwati Cortez: voter registration fraud (2008). See States v. Cortez, No. 04:07-cr'00753 (2008) 
o CzjtTnen Davis: voter registration f.'aud (2007). See United States v. Davis, No. 07-OOC1O-O1-CR- 
W-FJG (2007) 

o Dale D. Franklin: failure or refusal to perrrir casting of votes (2007). See United States v. 

Franklin, No. 06-00377-01-CR-\V-GAF (2007/ 

o Brian G. Ciirdncr: voter registration fraud (2007). See States v. Bnan 6. &rdn<H-, Nn. 06-00378- 
Ol-CR-W-SOW (2007) 

o Gibson Goklo.n; voter ragistraticn fraud (2007). See States v. Gibson, No. 04;07-cr-00763 (2007) 

0 Made Smith Radonna: voter registration fraud f?007). .See Stales v. Smith, No. 04;07-cr-00763 

(2007) 

o Anthony M. Relfford; voter registration fraud (2007). See Stales v. RcEford, No. 04:07-cr-0C763 
(2007) 

o Kwaim A. Stenson; failure or refusal to permit casting vote 2007). fee United States v. Stenson, 

No. 06-0038.5-01-r.R-W-GAF (2007) 

o Kenneth Denxrnd Williams: voter rcgistretian fraud (2007). See States v. Wilianis, No. Q4:0?-cr- 
00763 (2007) 

o Tyari.i L. tviliiorre; voter rugistraticn fraud (2007). Sfee States of Afnerica v. WSBarre, No. 04:07- 
f.r-D0763 (2007) 

AVw.rnla.org/votefraud.asp 4/ 
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o Jcmcs Scherzer: rIoubiG vofing (2005). See United States v. Scherz.er, ito. 4:04-CR-00401 (2007) 
o Lorraine Goodnch: dojnie voting (2005). See United States v. Qaodnch, I'to. 4;04-CR-00402 
(2007) 

a'SHdon E. Jones: double voting (2005). Set! United States y. Jones, No. 4;0S'CR-GG25? (2007) 

•' Temmy J. Martin; double voting (2005), See Slates v. Martin, No. 4;05-CR-0025 (2007) 
o Nonaresa Montgomery; vote fraud (2004) 

Mis.sJssiBpi 

o Lessadoila .Sowers; absentee ballot fraud (2011) 
o Terrance Waf*s:double voting (2011) 

o Kenny Ray Bowfen; vole fraud (2010) 
e Jasper Bugys, Sr.; vote fraud (2010) 
o Jamas Bullock, vote fraud '2010) 
o Tate King; vote fraud (2010) 
o Billy Strael: vote frauo (2010) 
f Ronnie VVjikerson; vote fraud (2010) 
u Lilie Jean Norton: voce fraud (2007) 
a Ada Tucker: vote fraud (2007) 

o Greg Eason; vote fraud (7O0S) See Eason v. State, 2005 Miss. App. LEXIS 101 (2005) 

North Carolina 

o Sbelfs RaiTiona Hodge: double voting (2011) 
n Kierra Fontae Leach: douole votirtg (2011) 
n Di-andon Earl McLean: double voting (2011) 
o Lela Bsvonetta Murray; double voting (2011) 

0 Ross ’Tocigie" Danner: vote buying (2004). .See States v. Shatloy, eC al., No. 5:03*CR*0003S 
(2004) 

9 Cisdos Hood: vote buying (2.004). See United States v. Shalfey, et a!., No. b:03-CR*00033 (2004) 
9 Anita Moore: vote buying (2004). See United Slates v, Shatiey, et al., Nr,. 5-03-CR-00C35 
(2004) 

» Vslfifle Moore; vote buying (2004). .S?e United States v. Shattey. et al.. No. S:03*CR*0003S 
(2004) 

a Wayne Shatley; vote buying (2004). See UnHctl States v. Shatley, et al, No. 5;01-CR-00Q3S 
(2004) 

0 Joshua Workiran; non-citizon voting (2003). See Slates v. VJorkrytn.. No. l 'CI3*CR-00038 (2003) 

NofthPakota 

9 Jamie Rodahl: double voting (2005) 

0 Eddie Pierce: voter nsgslratien fraud (2010) 

N.e»_Ra_i>ip.9Mr5 

o Christopher Luke Fithian: dduble voting (2009) 
fiteyi/_Je_reey 

c Eleikis M. CospGdes: vote fraud (2010) 

9 Oclav’ki A. Dominguez; vole fraud (2010) 
o Juana A. Gil; votu fraud (2010) 
r .lost? E. Gonzalez: vote fraud (201C) 
n Lucia A. Guzi'ran; vote fraud (201C) 
o Rcnatd Harris: absentee ballot fraud (2010) 

« Lourdes inoa; vote fraud (2010) 
a Inucericiu Jimenez: vote fraud (2010) 
o Rodriguez, Dalila: vote fraud (2010) 
a Jose Ramon Ruiz; vote fraud (2010) 
o Marly Small; vole fraud (2010) 
o Ernest Stoir; absentee ballot fraud (2010) 

o Wilson A. Torres: vole fraud (2010) 
o Ana Vely-G)mez: vulu fraud (POlO) 

o Joaquin Caceres: lanT-ern'O •v'tb harlots and fraudulentiy subrriCtino ballots (2009) 
o Cdvhn Crus; tampering wTh halKitn and fraudulently subn^lhg baSots (2009) 
o John Perriundez; tampering with batiots and fraudulently submitting baBots (2009) 

0 Samuel Gonzalez; tarroenng with ballets and fraudulently subnitting ballots (2009) 
o Jonathon Kowalski: tampering with ballots and fraudulently subnitting balbls (2009) 

0 J:had Q. Abdullah; vote fraud (2003) 

" David Callaway: vote fraud (2003) 
o Toni DiHcn: vote fraud ( 2003) 
a Michclie Criffin: vote fraud ( 2003) 

Miv. mla.org/votefraud.asp 
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New Mexico 

c Davia S. Chavez; iliegaUy opening s ballot oox{2C02) 

■ Horacio Favela: voter ragistiaticn fraud and double voting 2009) 
= Virky Mailinez: ele.ction fraud {2-002) 

Nevada 

a Amy Adeia 3usaftnk: vote fraud 
n Christopher Hoiveh Edwards: vote fraud (2011) 


Ne w York 

3 William A. Mclnerny: absentee ballot fraud 2011) 
c lohri Kennedy CHara; lying about votU:g address (2001) 


o Daniel 'Tate' Hajsrran; illegal voting (2009) 
c Yolanda Hippcnsteole; illegal voting (2009) 
Amy Little: illegal voting (20G9) 
o Jacqueline Maiden; recount fraud (2007) 

5 Kathleen Dreamer: recount fraud (2004) 

O klahoma 

o Darr\'l Cates: absarilee ballot fraud (2010) 


V Lafayette Fredrick Keaton: voter impersonation (20S3.) 

Penn8^IX.%rua 

0 Ashley L. Clarke: registration buying and voter impewiatlon (2009) 

0 Alexis Givnar; voter impersonation (2009) 
u Murio Grisom: vote fraud (20Q9) 

0 Eric Lee Jones; vote fraud (2009) 

0 Erie Eugene Jordan; vole buying (2009) 
n Latasha Leann Kinney: voter impersonation (2009) 
o Bryan Williams: vole TauO {2009) 

0 Jemar Barlodal: voter registration fr3U'J(2D0&) 

« Peggy EJeuras: vote fraud (1999) 

« Craig Ciimmons: absentee ballot fraud (1999) 
o Shirley Mughes; vote fraud (1999) 

» Austin 3. Murphy; vote fraud (1999) 

Rhode Islan d 

o ftoben Costa: fraudulert voting 2004) 
o Keith Costa: fraudulent voting 2tJ04) 
c Agnes Manomi; fraudulent voting (2011; 

» Anthony Warcini: fraudulent voting (2011) 

South Caro l ina 

D C-hristophor CarrobeH: election fraud (2007) 

South Dakota 

o Rudolph Vargas: dounle voting (20(15). .Iw United States v. Vgrgas, OS-CR-SOCS (2005) 
o Becky Rfid-F.arth Villeda; absentee nallot frnud (2003) 


o Brenda 'Woods; procuring on illegal vote (2010) 

Texas 

n Pecos Trinidad Villalobos: illegally transporting ballots (2004) 


o Trey Bernard FoObs Sr.: iltegal voting and registration fraud (2009) 
o Ben Cooper; vote buying and stealing absentee ballots (2G07) 

o Wilson: eiection fraud (ROOO'. Sue V.'ifeon v. Commonwealth, 2000 Va. App. LEXIS 32 (2000) 
Washington 
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u Susan Reisenhoover: '.•oten impei-scnation (2009) 
u Brianna Rose Debwa: voter registration fraud {2D07) 

« Robert toward Greene: voter recistratior fraud (2007) 

* Tina Marie Johnson; voter registrstkin fraud (2007} 

" Cliflcn Euyene Hitciwll: voter regisfralkut fraud (2G07) 

" Ryan Eilwartl Olson: voter reqistratkni fraud (2007) 
n KeniJra l.yrvi Thill: voter regislraffon fraud (2007) 
o Jayson Lea Wnads: voter registration fraud (2007) 


Wisconsin 


o Kevin Clancy: voter registration fraud (2010) 
o Michael Henderson: illegal voting (2011}) 
o iidward G.Johnson; iilegai voting (2010) 
u Davie Lewis: felon voting (2010) 
o Rarrcn Martinez; felon voting (2010) 

0 Maria Miles: election fraud '2010) 
c rrank Edmund 'A/aiton: voter registration fraud (200B) 

V Olando Maclin: voting while disciualified 2007) 
o K/mberiy Prude: felon voting (2007) 

o Cynthia C. Alicea; rr^jltiple votmg (200S). 5ee llnKed States v. ARcea 2:05-CR-00168 (200S) 
e Ethel M. Anderson; felon votirig (2005). See United States v. Anderson 2;0S-Cri-00207 (2005) 
e Deshiiwn P. Brooks-: folon voting (2005). Sco United States v. Brooks 2:05-CR-0017D (2005) 

0 Tficrssa ]. 8yas: double votioc (2005). .See United States v. Byas 2:05-M>00d55 (2005) 

<' Jiyto L.Coki felon voting (200S). See Unitsd States v. Cox 2:05-CR-00209 (2005) 

0 Brian L. Davis: double voting (2005). See United Stales v. Davis 2:05-Mj.00454 {2.005) 
o Correar F. Edwards; felon voting (2005). See UniUO Slates v. Ed^varqs 2:0-5-CR-00231 (2005) 

« Joseph J. Gooden; feiun voting (2005). United .Rtafes v, Gooden, 2;05-CR-0C2l2 (2005) 

0 Alexander T. Hamilton: felori voting (200.5). .See -States v. Hamiltoii 2:05'CR-OG171 (2005) 
c- Derek G. Little: felon voting (2005). See United States v. little 2;05-CR-00172 (2005) 

« Milo R. Ocasio: felon voting (2005), See Uniced States v. Ocasio Z:05-CR-C0161 (2005) 
r Kimbady Prude: Pufon voting (2005). See Unftec States v. Piude 2:05-CR*{)0162 (2005) 
t Enrique C. Sanders: multiple voting (2005). See Spates v. Sanders 2;05-CR*00103 (2005) 

^ Eric L Swift; felon voting (2005). See UrttecI States v. Swift 2:05-CR-00177 (2005) 

W^gt Virginia 

0 Ralph Dale Adkins; vole buying (2006); Urrited States v. Acixins, fTo. 2:0‘t-CR*CC162(2006) 
ii Toney 'Zeke' Dlngess: vote buying (2006) 
i; Clifford Odell "Groundhog'' Vance: v«e buying (2006) 

^ Greg Stowers: vote fraud (2006) 

0 Glen Dale Adkins: voting selling (200.5). See United States v. Adkiris, No. OS-CR-OOIAB (200.5) 
c Jackie Adkins: vote buying (2005). .See United Stales v. Adkins, f-fo. 2;CiA-CR-001S2 (7005) 
s Wandell lee "Rrirky" Ad‘<insi vote buying (2005). See UnS.e.d -States v. Adtarw, Mo. 2:04-CR-00162 
(2005) 

0 Perry French Harvey, .)r,; votfi Buying (2005). See States v. Harvey, Mo. 05-CR-0016i (2005) 
r Mark Oliver Mrutkay; conspiracy to influence voting (2005). See UnKccl States v. Hrutkay, No. 
2;04-CR 0Q149 (2005) 

3 Alvin Ray Porter, Jr.; conspiracy to influence voting (2005), See United Stales v, Poner, No. 

7 0d-CR-0Q145 (2005) 

s Jerry Weaver: vote ‘Jiiying (7005). See United States v. Adkins, 2;04-CR-00162 (2005) 

0 Danny Ray Wells: conspiracy to infkjence voting (2004). See United States v. Wells, No. 02-CR- 
C0234 {?004) 

= Johnny Mendez: conspiracy to inffucrice verting (2004). Stic United States v. Mender, No. 2:04- 
CR-00101 (2004) 
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= Carolyn Pamneaux: vole fraud (2000) 
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Mr. Franks. Thank you, Ms. Mitchell. 

I would remind the panelists there that we would like to keep 
you within the 5-minute timeframe, if possible. 

I would now recognize Mr. Ever sole for 5 minutes. 

TESTIMONY OF M. ERIC EVERSOLE, DIRECTOR, 
MILITARY VOTING PROJECT 

Mr. Eversole. Good morning. Chairman Franks and Members of 
the Subcommittee. Thank you for allowing me to testify today re- 
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garding the enforcement of military voter rights and in particular 
the enforcement of those rights by the Voting Section of the De- 
partment of Justice. 

As many of the Committee Members know, in 2009 Congress 
passed the most sweeping military voter reform in over 20 years. 
That new law, the MOVE Act, promised to usher in a new era for 
military voters, one that would provide those voters with enough 
time to receive and return their ballots so that they would be 
counted on election day. 

But a law, no matter how well written, cannot deliver on its 
promise if the agency responsible for enforcing that law fails to do 
so or fails to do so in a timely or an effective manner. The agency 
with that responsibility, the Voting Section of the Department of 
Justice, has failed to uphold its end of the bargain. 

From day one after the MOVE Act was passed in 2009, the Vot- 
ing Section showed an unwillingness to aggressively enforce the 
MOVE Act, to conduct meaningful investigations, or to bring ac- 
tions in a timely manner. These failures were well-documented in 
2010, and they continue to occur in 2012. The Voting Section’s only 
response to these failures, one that rings hollow, is that it vigor- 
ously enforces the law because it brought 14 cases or reached 
agreements in 14 States to protect military voting rights. 

But numbers alone mean nothing. The questions that must be 
asked and answered is whether the military voter rights were actu- 
ally protected in those agreements, were the cases brought in a 
timely manner, and did the agreements help ensure that service 
members would be able to have their voices heard on election day. 
On each count, the Voting Section failed in its responsibility. 

The first thing I would say about these 14 agreements is that at 
least five of them aren’t agreements at all. Five of the cases are 
actually letters of compliance written from the State or the Terri- 
tory saying that they got the Department of Justice’s letter about 
complying with the law and that they agree to comply with the 
law. But that is not an agreement. No matter how you slice it, it 
is a smoke screen. 

But even in the cases where there weren’t agreement, the other 
nine cases, it is important to look at the dates of those agreements. 
All of them are signed just a few weeks before the election, and 
when you settle a military voter case just a few weeks before the 
election when our service members are in all four corners of the 
world, you don’t provide them with sufficient time and sufficient 
remedies to make sure that their rights are protected when viola- 
tions occur. Justice delayed is justice denied. 

But, more importantly, if you look at each of these agreements, 
many of these agreements do not fully protect our men and women 
in uniform. Take the cases against New York and Illinois. In both 
States the Voting Section allowed local jurisdictions to mail absen- 
tee ballots to service members in overseas locations less than 30 
days before the election, even though they are well aware of the 
fact that mail to forward deployed locations can take 30 or more 
days. 

The flawed nature of these agreements, especially in New York, 
became very clear after the election. Of the more than 5,000 mili- 
tary ballots that were turned by New York in 2010, 30 percent of 
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those ballots were rejected in New York, notwithstanding the set- 
tlement agreement reached by the Department of Justice. 

Finally, and it can’t be overemphasized, all of these agreements 
fail to address the source of the problem. That is, local election offi- 
cials have not or will not comply with the law. When local election 
officials like the ones recently in Wisconsin fail to send out ballots 
or fail to answer simple questions about whether they mailed out 
ballots and there are no consequences for that refusal to comply 
with simple law, then those violations will continue to occur time 
and again. 

Ultimately, for our men and women in uniform to have any hope 
of having their voices heard on election day, then the Voting Sec- 
tion has to aggressively enforce the MOVE Act, has to do so in a 
timely manner, and has to ensure that the remedies fully protect 
their voting rights. 

Thanks again for the opportunity to testify today, and I look for- 
ward to any questions that the Committee Members have. Thank 
you. 

[The prepared statement of Mr. Eversole follows:] 
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Testimony of Mr. Eric Eversole 

Hearing on "Voting Wrongs: Oversight of the 
Justice Department's Voting Rights Enforcement" 

Before the Committee on the Judiciary 
Subcommittee on the Constitution 

April IS, 2012 

Mr. Chairman and members of the Subcommittee, thank you for providing me, as 
the Executive Director of the Military Voter Protection Project (MVP Project)^, an 
opportunity to testify regarding the enforcement of military voting rights by the 
Department of Justice. We greatly appreciate the Subcommittee's longstanding support 
of our men and women in uniform and its efforts to protect their voting rights. 

In 2009, Congress passed the most significant military voting reform in 20 years. 
The new law, the Military and Overseas Voter Empowerment Act ("MOVE Act")^, 
required significant changes at both the federal and state level. In particular, the MOVE 
Act required states and local election officials to send absentee ballots to military voters 
at least 45 days before the election. It also required states to adopt at least one form of 
electronic delivery for blank absentee ballots (e.g., internet download, fax, or email). 
Finally, the MOVE Act required the Department of Defense (DOD) to provide greater 
military voter assistance by creating offices that would operate under the National Voter 
Registration Act (NVRA). All of these changes had to be implemented by the November 
2010 election. 

^ The MVP Project is a program of The Legacy Foundation, a 501(c)(3) non-profit organization. 
More information about our program can be found at www.mvoproiect.ore or 
www.legacvfoundation.us . 

^ Pub. L. No. 111-84 §§ 577 to 582, 583(a), 584 to 587, 123 Stat. 2190 (2009). Much of the 
MOVE Act was codified under the Uniformed and Overseas Citizen Absentee Voting Act, 42 U.S.C. § 
1973ff et seq. ("UOCAVA"). 



29 


A law, however, is only as good as the agency that enforces it and, in this context, 
the Voting Section of the Department of Justice has failed to uphold its obligations 
under the law/ Time and again, the Voting Section has demonstrated an unwillingness 
to aggressively enforce military voting rights, take timely action, or negotiate 
settlements that provide meaningful relief for military voters. These failures were well 
documented in 2010 and, unfortunately, continue to occur. Without corrective action, 
thousands of military voters will have their voices silenced on Election Day. 

November 2010 Election 

From day one, the Voting Section appeared to drag its feet when implementing 
the MOVE Act and lacked a clear strategy to enforce it. For nearly a year, the Voting 
Section and DOD promised to provide states with detailed implementation guidance on 
the MOVE Act, but that guidance never came, and the states were forced to guess how 
the Voting Section would enforce the new law. This failure not only caused a rash of 
last-minute litigation on the eve of the election, it created a significant amount of 
uncertainty for military voters.^ 

Overall, there were at least 14 states with one or more counties that failed to 
mail absentee ballots at least 45 days before the election in 2010.^ While a vast 
majority of the violations were inadvertent errors, there were at least two states. New 
York and Illinois, where the violations were much more egregious. In New York, for 
example, after receiving a two-week waiver that allowed the state to begin mailing 

^ Only the Attorney General is authorized to bring a civil action under UOCAVA. 42 U.S.C. § 
1973ff-4. That authority, in turn, has been delegated to the Voting Section. 

“See M. Eric Eversole, Military Voting in 2010: A Step Forward, But A Long Way to Go, Military 
Voter Protection Project & AMVETS Clinic at the Chapman University School of Law (2011) {available at 
http://mvpproiect.org/wp-content/uploads/2012/01/MVPProiect study download.pdf ). 

^ The states that had violations included Arkansas, Alabama, California, Indiana, Illinois, Kansas, 
Maryland, Mississippi, Nevada, New Mexico, New York, North Dakota, Virginia, and Wisconsin. 
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absentee ballots on October 1, 2010, 13 counties (including 3 in New York City) failed to 
meet this deadline and waited until October 5, 2010, or later, to mail absentee military 
ballots. Similarly, in Illinois, at least 35 counties failed to meet the 45-day deadline and, 
like New York, several counties waited until October 5, or later, to mail absentee ballots. 
In total, more than 45,000 military and overseas ballots were mailed less than 25 days 
before the November 2010 election. 

Unfortunately, many of the settlement agreements negotiated by the Voting 
Section failed to fully protect military voters. Take, for example, the cases against New 
York and Illinois. Even though standard mail delivery to a warzone can take 30 or more 
days for the one-way delivery of a ballot,^ the Voting Section negotiated a settlement 
with both states that allowed counties to mail absentee ballots using standard mail 
delivery. In other words, many of the ballots sent under these agreements to warzones 
would not have arrived before the election. 

The flawed nature of these agreements became evident after the election. In 
New York, for example, local election officials rejected 1,609 of the 5,090 absentee 
military ballots (or 32 percent) that were returned in 2010.^ Many of the ballots 
appeared to have been rejected because they arrived after the deadline negotiated 
between the Voting Section and New York. Clearly, the Voting Section's settlement 
agreement did not adequately protect military voters in New York. 


^ The challenges associated with mail delivery to a war zone were documented in 2004 by the 
Government Accountability Office, which found that 25 percent of military maii took more than 18 days 
to make the one-way trip to Iraq. U.S. Gov't Accountability Office, GAO 04-484, Operation Iraqi 
Freedom: Long-standing Problems Hampering Mail Delivery Need to Be Resolved, pp. 9-13 (2004), 
available at http;//www. eao, gov/new. items/d04484.pdf . The Military Postal Service Agency 
recommends that absentee ballots be sent at least 30 days before the election. See Federal Voting 
Information, Military Postal Service Agency, http://hqdainet.armv.mii/mpsa/vote.htm (last visited April 
16, 2012). 

^ Eversole, supra note 3, at 8. 
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More problematic was the Voting Section's attempt to avoid enforcement actions 
by advising jurisdictions to send federal-only ballots to military voters, especially in 
cases where the state could not certify state races. ^ This federal-only ballot presumably 
would allow the state to meet the strict requirements of UOCAVA (which applies only to 
federal elections), but would affect the military voter's right to vote in state and local 
races and could lead to other violations of the law. In Maryland, for example, a federal 
judge found a violation of a military member's fundamental right to vote in state and 
local elections when Maryland sent federal-only ballots, based on ill-advised guidance 
from the Voting Section, during the 2010 election.^ 

Another problem that plagued the Voting Section was its failure to discover and 
pursue cases in a timely manner. Of the 14 cases where a state or local jurisdiction 
failed to meet the 45-day deadline, the Voting Section pursued cases against only eight 
of those jurisdictions.^^ Many of those cases were discovered by third parties including 
by the MVP Project. The delay in discovering these cases caused most of them to be 


® There is evidence that at least three jurisdictions received this advice, including Maryland, the 
District of Columbia, and the Virgin Islands (V.I.). See Letter from Linda H. Lamone, State Administrator, 
Maryland State Board of Elections, to Robert Carey, Director of the Federal Voting Assistance Program 
(Aug. 25, 2010), available at httP:/7www.fvap.gov/resources/media/md waiver withdrawal. odf: see 
also Letter from Carol Thomas-Jacobs, Chief, Civil Division, Virgin Islands, U.S. Department of Justice, to 
Thomas E. Perez, Assistant Attorney General, U.S. Department of Justice (Sept. 2, 2010), available at 
http://www.iustice.gov/crt/about/vot/misc/vi uocava letter.pdf: see also 

http://www. youtube. CQm/overseasvote#p/c/3A63B59A550D845D/13/x5VALB712o8 (Webcast of Rokey 
Suleman, the Elections Director for the District of Columbia, saying that the Voting Section offered the 
District a federal-only solution). 

^ Doe V. Walker, No. 10cv2646, at 13-25 (D. Md. Oct. 29, 2010). 

The eight states include Illinois, Kansas, Mississippi, Nevada, New Mexico, New York, North 
Dakota, and Wisconsin. 

Of the 14 cases mentioned above, eight cases were discovered by third parties including 
violations in Alabama, Arkansas, California, Illinois, Indiana, Nevada, New Mexico, and Virginia. Six of 
those cases were identified in a September 27, 2010, letter from the MVP Project. See Letter from Eric 
Eversole, Executive Director of the MVP Project, to Hon. Eric Holder, U.S. Attorney General (Sept. 27, 
2010), available at http://mvpprQject.ore/wp-content/upjoads/2012/01/201Q.09.27HoiderLetter.pdf . 
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settled only two or three weeks before the election. Such last-minute litigation creates 
significant uncertainty for military voters and limited options for a remedy. 

As for the remaining six cases, it appears that the Voting Section may have 
ignored these violations based, in part, on a faulty interpretation of the MOVE Act. As 
noted above, the MOVE Act requires a state to mail absentee ballots "not later than 45 
days before the election."^^ While the language is clear, the Voting Section interpreted 
this provision to mean that military voters were only entitled to 45 days of total time to 
receive and return their ballot, disregarding whether those 45 days accrued before the 
election as required by the law. In other words, so long as a state provided a total of 45 
days to receive and return absentee ballots, then the Voting Section refused to pursue a 
case or a remedy. 

Consider, for example, Illinois, where state law provides military voters with an 
additional 14 days after the election to return their absentee ballot. Thus, as part of the 
Voting Section's settlement with Illinois, even though more than 35 counties violated 
the law, the Voting Section pursed remedies only against the six counties that sent their 
absentee ballots more than 14 days after the deadline. 

Not only does this interpretation effectively rewrite UOCAVA, but it creates a 
situation where absentee military voters in one state are treated differently and 
disparately as compared to other military voters in the same state. For example, in 
Illinois, military voters in most counties (the ones following state and federal law) 
received a total of 59 days to receive and return their absentee ballots (45 days before 

The Voting Section sent a single e-mail in response to the letter, but provided no further information 
regarding the results of its investigations or how the violations were resolved. 

“42 U.S.C. §1973ff-l(8)(A). 

“ Consent Decree, United States v. The State of illinois. No. lO-cv-06800 (D. III., Oct. 22, 2010) 
{available at http://www.iustice.eov/crt/about/vot/misc/ii uocava cd.pdf ). 
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the election plus 14 days after the election). In the 35 counties that violated the law, 
however, the Voting Section permitted the state and counties to treat the military 
voters much differently based solely on their counties' failure to comply with the law. 
Such disparate treatment creates a potential violation of these voters' right to equal 

• 14 

protection. 

Finally, notwithstanding the Voting Section's claim that it would "vigorously" and 
"fully" enforce the MOVE Act, that claim must not apply to the Department of Defense 
and its obligations under the MOVE Act. As noted above, DOD had an obligation to 
create installation voting assistance offices that would be covered by the NVRA.*^^ These 
offices were supposed to provide the same type of voting assistance received by 
civilians at their local driver's license branch or public assistance office. Unfortunately, 
DOD did not comply with this requirement before the 2010 election and the Voting 
Section took no action apparent action. “ 

2012 Primary Elections 

In some respects, the Voting Section appears to have learned from its errors in 
2010. The Voting Section has been more proactive in calling states to see whether they 
will be monitoring local election officials and whether they will be in compliance for the 
2012 elections. Of particular importance, the Voting Section initiated litigation against 

“ As the Supreme Court emphasized, "Having once granted the right to vote on equal terms, the 
state may not, by iater arbitrary and disparate treatment, vaiue one person's vote over another." Bush 
V. Gore, 531 U.S. 98, 104 (2000). 

10 U.S.C. § 1566a(a). Whiie the MOVE Act did not require the Secretary of Defense to make 
the NVRA designation, that designation occurred on November 15, 2010. See 

htto://www.dtic.mii/whs/directives/corres/pdf/DTM-10-021.pdf . 

See M. Eric Eversoie and Hans A. von Spakovsky, A President's Opportunity: Making Military 
Voters a Priority, Heritage Foundation Legai Memorandum No. 45 (2011) {available at 
http://www.heritage.org/research/reports/2011/07/a-presidents-opportunitv-making-miiitarv-voters-a- 
priority# ftn35 ). 
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New York because its presidential primary date made it impossible for the state to mail 
absentee ballots at least 45-davs before the election. A federal judge agreed ordering 
the state to move its primary to June 2012 and, thus, ensuring that military voters will 
be able to participate in the November election. 

Unfortunately, many of the problems that occurred in 2010 are reoccurring in 
2012. Thus far, at least three states— Alabama, Ohio, and Wisconsin — have had local 
election officials that failed to mail absentee military ballots at least 45 days before their 
respective primaries. In Wisconsin, for example, at least 65 municipalities did not mail 
absentee ballots to military voters as required by federal law and, like New York in 2010, 
had municipalities that mailed their absentee ballots less than 30 days before the 
election.^* Alabama, in turn, had violations in 47 counties and many of those ballots 
were sent less than 30 days before the election.^® 

Like many of the cases in 2010, the Voting Section is discovering the violations 
and taking action with little or no time to remedy the violation. For example, the 
Alabama complaint was filed only 18 days before the election and the Wisconsin 
complaint, as well as a consent decree, was filed 11 days before the primary election. 
Such late-filed actions provide little time to notify affected military voters and, more 
importantly, they limit a judge's ability to remedy the violation. This is particularly true 


” Dan Wiessner, "Judge faults N.Y. lawmakers, adopts new primary calendar," Feb. 9, 2012 
{available at httgV/newsandinsight. thQmsonreuter5.com/Legai/kjews/2012/02 - 
Februarv/Judge Faults N Y lawmakers, adopts new primary calendar/ ). 


“ Consent Decree, United States v. Wisconsin, No. 12-cv-197 (D. Wis., Mar. 23, 2012) (avaiiabie 
at http://www.lustlce.gov/crt/about/vot/mlsc/wi upcava cdl2.pdf .) 

“ Order on Preliminary Injunction, United States v, Alabama, No. 12-cv-179 (D. Ala., Mar. 12, 
2012) (avaiiabie at http://www.iu5tice.gov/crt/about/vot/mi.sc/al uocava pi opinion.pdf ). 
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in cases like Alabama where there is no consent decree and the case has to be litigated. 
Ajudge in such a case has few available remedies. 

Worse yet, the Voting Section once again allowed the local jurisdictions in 
Wisconsin and Alabama to mall overseas military ballots using first class mall, even 
though they were being sent less than 30 days before the election. In both states, the 
Voting Section should have required the use of express mail delivery, especially if the 
ballots were being sent overseas. No one should be surprised when military voters are 
disenfranchised again in both states. 

Most shocking, however, was the Voting Section's willingness to settle the 
Wisconsin case without knowing whether 350 municipalities— that is, nearly 20 percent 
of all municipalities— had mailed their absentee military ballots at all or on time. While 
the settlement agreement required the Government Accountability Board to order a 
report from the non-responding local jurisdictions, there was no remedy or 
consequence if the municipality refused to provide that information. In fact, on the day 
before the election, one local reporter indicated that 56 clerks still had not provided the 
requested information. “ The military voters in these municipalities were left 
unprotected by the Voting Section. 

Finally, it still is not clear whether the DOD has fully implemented the provisions 
requiring NVRA assistance on military installations. However, given the low 
participation rates in several state primaries, it is unlikely that these voting assistance 
offices have been fully created or in compliance with the NVRA. For example. South 
Carolina reported that it sent out 191 absentee ballots to military and overseas voters 
and New Hampshire sent out for its primary, while New Hampshire mailed out 163 


“ Kirsten Adshead, "Call to Duty: Military members at risk of missing Wl," April 2, 2012, 
( http://www.wisconsinreporter.com/call-to-dutv-militarv-members-at-risk-of-missing-wi-vote ) . 
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absentee ballots. Both figures represent a small percentage of the military and 
overseas voters in these states. The same can be said about the 22,657 military and 
overseas voters who requested an absentee ballot in Florida. Had DOD fully 
implemented the voter assistance offices on each installation, as required by the MOVE 
Act, the participation rates among military voters should be much higher. 

Conclusion 

Ultimately, in order to ensure full compliance with the MOVE Act for the 2012 
elections, the Voting Section has to ensure violations are discovered and addressed in a 
timely manner. It needs to investigate violations at the county or local level and, if more 
expedient, address those issues at the local level. And, to the extent it provides 
guidance to the states or settles a case, it must ensure that such advice or settlement 
complies with the Constitution and does not disenfranchise voters in state races. 

Finally, DOJ must ensure that its sister agency DOD fully complies with its obligations 
under the MOVE Act. Our men and women in uniform deserve to have their rights 
protected in the same way they protect our rights. 


^ Pew Election Dispatches, "New Hampshire Dispatch: Bailots Already Cast in Presidentiai 
Primary," Dec. 6, 2011; Pew Election Dispatches, "Primaries Dispatch: Thousands of Military and 
Overseas Ballots Already Cast in Upcoming Elections," Jan. 17, 2012 (available at 

http://\A/ww. pewcenteronthestates.org/initlatives cietajj.aspx?init!ativelD~8589936?-969 ). 
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Mr. Franks. And I thank you, Mr. Eversole. 
Professor Weiser, you are recognized for 5 minutes. 
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TESTIMONY OF WENDY WEISER, DIRECTOR OF DEMOCRACY 
PROGRAM, NEW YORK UNIVERSITY SCHOOL OF LAW 

Ms. Weiser. Thank you, Mr. Chairman and Members of the Sub- 
committee, for this opportunity to testify. 

This is a critical time for voting rights in America, and the De- 
partment of Justice has a critical role to play. I will make three 
points today. 

First, as Chairman Conyers noted, the past 2 years have seen a 
massive wave of new State laws making it harder for eligible 
American citizens to vote. Overall, 22 new State laws and two exec- 
utive actions have been put in place in 17 States restricting voting. 
These range from requiring certain forms of photo identification to 
vote, to making it harder to register to vote, to cutting back on 
early voting, among other things. This is the biggest setback in vot- 
ing rights in decades and an abrupt reversal of the longstanding 
trend in American history to expand access to the franchise. Mil- 
lions will be affected, and some will be especially hard hit: minori- 
ties, the poor, people with disabilities, students and older Ameri- 
cans. 

Second, the Department of Justice has a critical role to play with 
respect to these new laws. Under the Voting Rights Act, States 
with a history of discriminating in voting must get pre-clearance 
from the Department or a Federal court before implementing 
changes to their voting laws. States have the burden to show that 
their new laws will not discriminate against minorities, and the 
Department must review the evidence and make a determination 
as to whether States have met that burden. And that is exactly 
what the Department has been doing with respect to these new 
voting restrictions: applying the law, nothing more, nothing less. 

It has appropriately found that Florida, Texas, and South Caro- 
lina have not met their burden of showing that their new laws 
won’t discriminate against minorities. And the Brennan Center is 
in fact involved in those matters. The new law in Florida has made 
it so hard for civic groups to register fellow citizens to vote that the 
League of Women Voters and groups across the State have shut 
down their voter registration drives. And this especially hurts mi- 
norities, who register at voter registration drives at twice the rate 
of White citizens. Florida also cut back on Sunday early voting, 
which was used especially by African American and Hispanic 
churches. 

New strict photo ID laws in both Texas and South Carolina also 
disproportionately harm minorities. Texas’ own data show that as 
many as 795,000 registered voters — that is not just eligible but reg- 
istered voters — do not have State photo IDs, and Latino citizens 
are between 46 percent and 120 percent more likely than White 
voters to lack those IDs. 

A quick word on voter ID laws. There may be disagreements 
about voter ID as a policy matter, but everyone should agree that 
voter ID laws should not gratuitously disenfranchise voters. Unfor- 
tunately, that is what many of the new laws we are seeing this 
year do. They are far more restrictive than the ID laws of the past, 
limiting the forms of ID that will be accepted, cherry-picking the 
IDs that certain groups may not have, and eliminating exemptions 
and fail-safe protections for voters who don’t have IDs. 
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These aren’t reasonable ID laws. They require IDs that 11 per- 
cent of eligible Americans don’t have, and those who participate in 
primaries are disproportionately among those who do have those 
IDs. And these laws don’t have a way for people without IDs to 
verify their identities and to vote, as Virginia Governor Bob 
McDonnell just complained when he sent back a bill in that State 
last week. 

I should add that Section 5 of the Voting Rights Act is not the 
only law that these new restrictions may run afoul of Just yester- 
day, for example, the Ninth Circuit Court of Appeals ruled 9-2 that 
a law in Arizona that requires proof of citizenship to register to 
vote violates the Federal Motor Voter Law. 

Third, in contrast to these controversial new voting laws, there 
is a commonsense bipartisan solution that would actually improve 
the integrity of our elections and public confidence: modernizing 
our ramshackle voter registration system. As Mr. Adams noted in 
his written testimony, the voter rolls are a mess. A Pew Study re- 
cently found that one in four eligible Americans are not registered 
to vote and that one in eight voter registration records have serious 
errors. 

Better enforcement of the NVRA, including Section 7 and Section 
5, would certainly help, but the real problem is that in most of the 
country we still rely on an antiquated, error-prone, paper-based 
voter registration system. Congress can help the States bring our 
voting system into the 21st century by passing a law to modernize 
voter registration across the country. This would add millions of el- 
igible voters to the rolls, increase accuracy, reduce opportunities for 
fraud and abuse, and cut costs. It is a solution everyone can get 
behind. 

Thank you very much. 

[The prepared statement of Ms. Weiser follows:] 
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Mr. Chairman and the Members of the Subcommittee on the Constitution: 

On behalf of the Brennan Center for Justice/ I thank you for providing me the 
opportunity to present testimony at this important hearing. Both the U.S. Department of Justice 
and Congress play critical roles in ensuring free, fair, and secure elections in America. 

A recent study I co-authored, Voting Law Changes in 2012, documents the record number 
of bills introduced and passed this past year that restrict access to voting. “ Make no mistake: 
these sweeping voting law changes raise grave concerns. Many of these new statutes were 
enacted in states covered by the Voting Rights Act's Section 5. These states must demonstrate 
that new voting laws do not improperly impact minority citizens. The U.S. Department of 
Justice has the duty to review those laws. The Justice Department has appropriately exercised its 
obligation to assure that these states follow the Voting Rights Act. It has enforced the clear 
dictates of law — nothing more, nothing less. The Department can and should do more to 
affinnatively enforce critical federal statutes protecting opportunities for voter registration. 
Congress, too, should step forward to modernize our ramshackle voter registration system. 


^ Tlic BrcmitUi Center is a nonpartisan think t^ik and legal advocacy organization that focuses on issues 
of democracy and justice. Among otlicr tilings, vve seek to ensure fair and accurate voting procedures and 
systems, and to maximize the participation of eligible American citizens in elections. We have done 
extensive work on a range of issues relating to voting rights, including work to modernize our voter 
registration system, remove unnecessan- barriers to voter participation; make voting machines more 
secure and accessible; defend the federal Voting Rights Act; and expand access to the franchise. Our 
work on tlicsc topics has included the publication of studies and reports; assistance to federal and state 
administrative and legislative bodies with responsibility over elections; and, wiien necessary-, participation 
in litigation to compel states to comply with their obligations under federal law and the Constitution. 

This testimony is submitted on behalf of a Center affiliated with New York University School of Law, but 
does not purport to represent the school’s institutional view^s on this topic. 

- WENDY R. WETSER & LAWRENCE NORDEN, VOTING LAW CHANGES IN 20 1 2 (20 1 1 ), available at 
http://b^ennan.3cdn.net/dl6bab3d00e5a824^3_66m6y5xpw^pdf 
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Common sense, nonpartisan reforms could add all eligible voters to the rolls while cutting costs, 
reducing errors, and curbing any chance for fraud. We should move past partisan “voting wars” 
and bring our systems into the 21st Century. 

In my testimony today, I will focus on: (1) the recent state legislative developments 
affecting voting and elections, including laws requiring government-issued photo ID to vote; (2) 
the impacts of the new laws, including those that are being examined by the Department of 
Justice and the courts; (3) the Department’s efforts to enforce federal voting laws; and (4) the 
need for additional steps to improve the election system for all eligible Americans. 

I. New Laws Restricting Voting in the States 

For decades, our nation has expanded the franchise and knocked down old barriers to full 
electoral participation. The last two years have seen an abrupt change in course, with a wave of 
state laws and legislation that create new restrictions on voting access. These laws take many 
forms — from eliminating election-day registration, to restricting voter registration drives by 
community groups, to reducing the number of days for early voting and limiting the number of 
days for voter registration. 

As of today, during the 201 1-12 legislative sessions, twenty-four (24) laws and executive 
actions restricting access to the polls were passed, and at least seventy-four (74) measures are 
still pending in state legislatures across the country. 

The restrictions fall into five major categories: (1) requirements that voters provide 
specific kinds of government-issued photo ID to vote or have their votes counted; (2) 
requirements to provide documentary proof of citizenship in order to register and vote; (3) new 
restrictions on voter registration; (4) cutbacks on the availability of early and absentee voting; 
and (5) actions permanently depriving previously incarcerated citizens of their right to vote. 

Here is an overview of recent state legislation impacting voting rights, grouped by subject area: 

a. Restrictive Photo ID 

By far the most common election-related legislation introduced and passed in 201 1 and 
thus far in 2012 is legislation requiring voters to produce certain forms of photo ID to vote. Prior 
to 201 1, only two states had imposed strict photo ID requirements.^ During the 2011 and 2012 
legislative sessions, however, seven states have passed strict “no-photo, no-vote” voter ID laws 
for citizens who vote in person;"^ and three of those extended the new photo ID requirements to 


^ Tliosc states arc Indiana and Georgia. See WiilSUR & NORDEN, supra note 2, at 4; Brennan Center for 
Justice, 2012 Voting Law Changes: Passed and Pending Legislation That has the Potential to Suppress 
the Vote, available at http://brennan.3cdn.net/lf40bfF8cb538f75 la_88m6b5rob.pdf 

^ Alabama, Kansas, South Carolina, Tennessee, Texas, Pennsylvania, and Wisconsin. Tctmessce, 
however, allows certain voters without ID to cast a regular ballot after swearing an affidavit of identity at 
the polls. See WEISER & NORDEN, supra note 2, at 6-7; Brennan Center for Justice, 2012 Voting Law 
Changes: Passed and Pending Legislation That has the Potential to Suppress the Vote, available at 
http://brcmian.3cdn.net/lf40bff8cb538f751a_88m6b5rob.pdf. 
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absentee voters.' Mississippi similarly adopted a strict photo ID requirement for all voters via a 
ballot measure to amend the state constitution. Rhode Island passed a photo ID law that allows 
voters without ID to cast a ballot that will count if their identities are later verified by signature 
match.'’ 


Overall, thirty-four (34) states saw bills introduced requiring photo IDs for voting. Of the 
states that do not have voter ID laws, only three — Oregon, Vermont and Wyoming — did not 
consider voter ID legislation this year or last. In five states, governors’ vetoes prevented photo 
ID legislation from becoming law.^ In Minnesota, voters will consider a ballot initiative to 
require photo ID for voting in November 2012; and Missouri voters may also consider a voter ID 
ballot initiative, depending on the resolution to a legal challenge. 

In addition, Virginia's legislature recently sent a voter ID bill to Republican Governor 
Bob McDonnell, who just last week stated that he would not sign the law unless the legislature 
softened the requirement to present a photo ID in order to cast a ballot. His proposed 
amendments included an expansion of the list of acceptable IDs, an increase in the time voters 
have to provide the required ID, and a proposal to count the provisional ballots of voters who 
lack the required identification after signature verification.^ 

b. Proof of Citizenship 

At least seventeen (17) states saw legislation introduced that would require documentary 
proof of citizenship in order to register or vote. Very few official documents actually establish 
citizenship: birth certificates, naturalization certificates, and passports are among the rare 
examples. Proof of citizenship laws passed this past year in Alabama, Kansas, and Tennessee. 
Alabama^ and Kansas^'^ will require all new voter registration applicants to produce documentary 
proof of citizenship, while Tennessee^^ will require individuals flagged by state officials as 
potential non-citizens to produce such documentation. Until this year, only two states (Arizona, 
through its controversial Ballot Proposition 200, and Georgia) had passed proof of citizenship 
laws, and only one (Arizona) had such a requirement in effect. In contrast, all other states rely 

' Kansas, Texas, and Wisconsin. See Weiser & Norden, sitpra note 2, at 6. 

^ Id. 

^ Minnesota, Missouri, Montana, New Hampshire and North Carolina. See id. at 5 n.l7. 

Matthew Ward, Virginia Governor Seeks to Soften Voter ID Legislation, Cettcago TRIBUNE, Apr. 1 0, 
2012, available at \\ww.chicagotribune.com/news/sns-n-us-usa-voterid-virginiabre83a03b- 
20120410,0, 479433. stor\-. 

^ S.B. 256, 2011 Gen. Assemb., Reg. Sess. (Ala. 2011), available at 

http://alisondb.legislature.state.al.us/acas/searchableinstaiments/201 lRS/Printfiles/SB256-int.pdf 

H.B. 2067, 201 1 Sess. (Kan. 201 1). available at 
http://www.kslcgislatu^c.org/li^2011_12/ycarl/mcasurcs/llb2067/. 

' ' S.B. 352, 107th Gen. Assemb., 201 1 Sess. (Tenn. 2011), available at 
http://wapp.capitol.tn. gov/apps/Billlnfo/Default.aspx?BillNumber=SB0352. 

Artz.REV. Stat. §§ 16-152(A)(23). 16-166 (2011). 
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on the affidavit signed by a new registrant, under penalty of perjury, swearing that she is a U.S. 
citizen and that she meets all other voting eligibility requirements. 

c. Making Voter Registration Harder 

At least sixteen (16) states saw bills introduced to end highly popular Election Day and 
same-day voter registration, limit voter registration mobilization efforts, and reduce other 
registration opportunities. Florida and Wisconsin passed laws making it more difficult for 
people who move to stay registered and vote. Ohio and Maine, meanwhile, eliminated same-day 
voter registration, used by tens of thousands in 2008 alone, although the people of Maine voted 
to restore same-day voter registration,'^ and Ohio’s law is now being challenged by ballot 
referendum in November 2012. 

Florida, Illinois, and Texas passed laws restricting voter registration drives and other 
community-based voter registration activity. Florida enacted a law which effectively shut down 
registration drives that previously registered hundreds of thousands of citizens in that state.*" 
Florida’s new law now requires that groups and individuals who wish to help voters register first 
pre-register with the state, submit within 48 hours every voter registration application received, 
continually submit extensive forms and reports, and keep track of every voter registration 
application they distribute. *'* While Texas law had already required private citizens to be 
deputized by a local election official before they could register anyone to vote, the new law now 
requires these individuals to complete certain training requirements, which may include a final 
exam, before they can help register any new voters.' 

d. Reducing Early and Absentee Voting 

At least nine (9) states saw bills introduced to reduce their early voting periods, and four 
tried to reduce absentee voting opportunities. Florida, Georgia, Ohio, Tennessee, and West 
Virginia succeeded in enacting bills reducing early voting. These cutbacks were proposed in 
spite of the fact that early voting was used by nearly one-third of all voters in 2008. '" Five 
states — Florida, Georgia, Ohio, Tennessee, and West Virginia — enacted laws that shortened the 


*’ Eric Russell, Mainers Vote to Continue Election Day Registration^ BANGOR DAILY NEWS, Nov. 8, 
2011, available at http://baiigordaiKTiews.com/20 1 1/1 1/08/politics/early-results-indicate-election-day- 
vote r-regi strati on -re store d/. 

Wlislr & Nordln, supra note 2, at 25-26. Because the law’s challengers met the requirements to put 
the law before voters on the ballot, Ohio’s new law will not be in effect in 20 1 2. 

H.B. 1355, I I4tli Reg. Sess. (Fla. 201 1), available or http://\\ww.flsenate.gov/Session/Bill/20 11/1355; 
H.B. 1570, 82d Leg., Reg. Sess. (Tex. 201 1), available at 

http://www. Capitol. State .tx.us/tlodocs/82R/billtexEpdf/HB01570F.pdf#navpanes=0. 

WFJSF.R &NORDF.N, supra note 2. at 21 . 

”7i7. 

R Michael Alvarez et al., 2008 Survey ol the Peri'ormancl of American Elections 12 
(2009), available ot http://www.vote.caltech.edu/dnipal/files/report/Final%20report200902 18.pdf 
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early voting period. In the law that will be put before voters this November, Ohio cut the 
state's previous early voting period of thirty-five days and eliminated early voting on Saturday 
afternoon and Sunday. Florida shortened the early voting period from two weeks to one, and 
eliminated voting on the Sunday before Election Day.^' 

e. Making it Harder to Restore Voting Rights 

Governors Terry Branstad of Iowa and Rick Scott of Florida both issued executive 
actions reversing previously adopted policies of restoring voting rights to citizens with past 
felony convictions.^^ in Iowa, 80,000 citizens in the last six years had their voting rights restored 
under this now reversed policy. In Florida, about 150,000 citizens had their rights restored 
between 2007 and 2010. In fact, up to one million people could have benefited from the practice 
reversed by Governor Scott and his clemency board; based on the prior rates of restoration, we 
estimate that approximately 100,000 Floridians would have had their voting rights restored by 
2012 but for that executive action. 


'"H.B. 1355,2011 Leg. Scss. (Fla. available a! 

http;//wvvw.myflorid£diouse.go\7Sections/Dociiments/loaddoc.aspx?FileNanie=_hl355er.docx&Dociinien 
tTypc=Bill&BillNuinbcr=1355&Scssion=2011; H.B. 92, 201 1 Gen. Assemb. (Ga. 201 1), available ai 
http://www.legis.ga.gov/Legislation/20l I2012/n6254.pdf; H.B. 194, 129th Gen. Assemb., Reg. Sess. 
(Ohio 2011), available £7rhttp://\\ww'.legislatiire. state. oh. iis/BillText 129/ 129_HB_194_PS_N.html; S.B. 
772, 107th Gen. Assemb., 201 1 Reg. Sess. (Tenn. 201 1), available at 

http://w\\w.capitol.tn.gov/Bills/107/Bill/SB0772.pdf; S.B. 581, 80th Leg., 1st Scss. (W. Va. 2011), 
available ai 

http://wvvw.lcgis.sLitc.wv.us/Bill_Tcxt_HTML/2011_SESSIONS/RS/pdf_bills/sb581%20ENR.pdf 

H.B. 194, 129th Gen. Assemb., Reg. Scss. § 3509.01(B) (Ohio 201 1), available a! 
http://www.legislature.state.oh.us/BillTextl29/129_HB_194_PS_N.htmL Tlie Ohio Secretarv^ of State 
has interpreted another law that passed in 201 1. H.B. 224, to end the period of in-person absentee voting 
at 6 PM on the last Friday before Election Day and thereby eliminate the last weekend of early voting 
prior to the election for all but uniformed and overseas absentee voters. Under this interpretation, one 
challenged by sonic Ohio legislators ^d voting rights groups, early v oting on this last weekend will be 
eliminated regardless of the outcome of the November referendum. 

2011 Fla. Laws 40, available a! http://law'S. flrulcs.org/filcs/Ch_201 l-040.pdf; see also Justin Levitt, A 
Devil in the Details of Florida’s Early Voting Law . Ellction LAW BLOG- (May 23, 2011), available ai 
http://electionlawblog.org/?p^ 1 8296. 

Iowa EXLC. Ordlr No. 42 (July 4, 2005), available at 
http://breiman.3cdn.net/563fe831695be5alfa_nvvm6bvbik.pdf (repealed by Gov. Branstad): FLA. PAROLE 
COMM’N, RUTLS OF EXECUTIVE CLEMENCY (Mar. 9, 2011). available at 
https://fpc.state.fl.us/PDFs/clemency_mles.pdf. 

WETSER & NORDEN, supra note 2, at 34. 

See id. at 34-35^ 37 n. 1. 
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South Dakota recently passed a law imposing further restrictions on voting by citizens 
with past felony convictions by disenfranchising persons on probation."' This new law adds to 
the state’s existing requirement that an individual complete any term of imprisonment or parole 
before his or her voting rights can be restored. 

11. The Impact of the New Voting Laws 

The new laws significantly alter the rules by which many Americans register and vote, 
placing new restrictions on the ways citizens can register and requiring more administrative steps 
in order to vote. In October, the Brennan Center estimated that these changes will make it harder 
for five million eligible Americans to vote.'^ To put that number in perspective, it is larger than 
the margin of victory in two of the last three presidential elections. 

The litany of new state voting laws will have a disproportionately large impact on certain 
voters — especially the young, students, the elderly, minorities, women, low-income, and disabled 
voters. The new laws hit these groups hardest for multiple reasons. Some are less likely to have 
access to the type of documentation required by the new laws, or lack documentation with a 
current name or address. And some may rely on methods of voting and registration eliminated 
or restricted by the laws at higher levels than the general population. Below is some statistical 
evidence of how each of these groups may be especially atfected by particular laws that have 
been passed. 


a. The Impact of Photo ID Laws 

Before examining the data concerning the impact of the new photo ID laws, it is worth 
noting that not all photo ID laws are created equal. Photo ID laws in place before the 201 1 and 
2012 legislative sessions were by and large less restrictive than the current crop of ID laws in 
three key ways: they accepted more forms of ID; they provided more exemptions and failsafe 
options for those without conforming IDs;"^ and they made it easier for voters without photo IDs 

H.B. 1247, 2012 Leg. Sess. (S. Dak. 2011), crvailabk' at 
http://legis.state.sd.us/sessions/20l2/Bill.aspx7Bil 1=1 247. 

See WFJSF.R &NORDF.N, supra note 2, at 37 n.l (explaining basis of estimate). That figure continues to 
change, as states continue to pass new laws and as courts and voters reject some previously-enacted laws 
and as restricting voting. 

For example, in Florida, voters who do not have photo ID can vote a provisional ballot that will count if 
the signature on the envelope matches that on their registration record. In Michigan and Louisiana, voters 
without ID can vote a regular ballot after swearing an affidavit of identity at the polls. Indiana's photo ID 
law provides tlircc categories of exceptions to tlie strict voter ID requirement; one for the indigent, a 
second for those with religious objection to being photographed, and a third fortliose living in state- 
licensed facilities that serv-e as their precinct's polling place. Voters seeking to claim an exemption from 
the laW' based upon a religious objection or based upon their status as an indigent voter must go to the 
polls on Election Day and cast a provisional ballot. Within 10 days following the election, the voter must 
visit the count}- election office and affirm that the religious or indigence exemption applies. In Georgia, if 
a voter docs not have a photo ID, she may go to the coimty registrar witliin three days and obtain a free 
photo ID and the provisional ballot will be counted. 
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to obtain such IDs, through affirmative education and outreach and, in Indiana’s case, by having 
far greater citizen access to ID-issuing offices. In contrast, for example, unlike in Indiana and 
Georgia, the new South Carolina and Texas laws exclude state-issued employee photo IDs, and 
the new laws in Kansas and Wisconsin provide no mechanism for an)! voters without photo ID to 
vote a ballot that would count at the polls. Unfortunately, this means that there is a far higher 
likelihood that lack of ID will prevent citizens in these states from voting. 

As the Brennan Center published in our report. Citizens Without Proof, based on a 
national survey conducted by the Opinion Research Corporation, 11% of voting-age Americans 
do not have the lands of current government-issued photo ID required by the most restrictive 
new identification laws passed this past year."* The numbers are far worse for specific 
populations. For example, 1 8% of 1 8-24 year-old citizens and 1 8% of citizens 65 or older lack 
current government-issued photo IDs."’ Among African Americans, approximately one in four 
do not possess such ID.*’ And according to another study, 78% of African-American men aged 
18-24 in Milwaukee County, Wisconsin do not have a driver’s license.** 

Other independent empirical studies have come to the same conclusions. For instance, 
the 2001 Commission on Election Reform co-chaired by former Presidents Carter and Ford 
found that between 6 and 1 1 percent of voting-age citizens lack driver’s licenses or alternate 
state-issued photo IDs.** A 2008 survey of registered voters in eighteen states found that 8% 
lack a valid, state-issued photo ID with their current address.** A 2007 Indiana survey found that 
over 13% of registered Indiana voters lack a valid Indiana driver’s license or an alternate 
Indiana-issued photo ID, and that state residents with only a high-school degree are 9.5% less 
likely to have access to valid photo ID than college graduates.** A 2009 Indiana study found that 


Brennan Center, for Justice, Citizens Without Proof (2006), available at 
http:/Av\\w. brennancenter.org/content/resource/citizens_without_proof_a_survey_of_americans_possessi 
on_of_documentarv'_proo/; see also WENDY WF.TSRR, KERSHA GASKTNS & StINDRRP lYRR, ‘CTTTZRNS 
Without Proof’ Stands Strong, Sept. 8, 201 1, at 

http://\v\v\v.brcnnanccntcr.org/contcnt/rcsourcc/dtizcns_\vithoLit_proof_stands_strong/ (responding to a 
recent attempt to criticize this study). 


*' JOHN Pawasarat, The Driver License Siaius of the Voting Age Population in Wisconsin 3 
(2005), available at http://wwAv4.uwm.edu/eti/barriers/DriversLicense.pdf 

** THE Nationat Commission on Frdrrai, Election Reform, To Assure Pride and Confidence in 
THE Electoral Process (2001), available at 

http://fll. fin dlavv.com/ncws. fin dlaw. CO m/hdocs/docs/clcction2000/clcctionrcfomirpt0801. pdf. 

” LORRIE FRASURR RT AT., 2008 COTTABORATTVE Min.TI-RACIAT POST-ETECTION SURVEY: 
Comparative Multi-racial Survey Toplines 24 (2008), available at 
http://cmpstLidy.com/assets/CMPS-toplines.pdf 

*■' Matt A. Barreto, Stephen A. Nuno, & Gabriel R. Sanchez, Voter ID Requirements and the 
DiSENFRANCmSEMENT OF LATINO, BLACK AND ASIAN VOFLRS (2007), available at 
http://wvvwrbrennancenter.org/dynamic/subpages/dovviiload_file_50884.pdf. 
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81.4% of all white eligible citizens had access to a driver’s license, compared to only 55.2% of 
black eligible citizens. A 2006 national survey sponsored by the Center on Budget and Policy 
Priorities found that 8.9% of African-Americans bom in the U.S. do not have a passport or birth 
certificate available. And a 2007 regression analysis of data from the Georgia Secretary of 
State and the Georgia Department of Driver Services determined that, compared to white voters, 
black voters were over three times more likely to lack photo TD.^^ 

Data provided by Texas and South Carolina to the Department of Justice confirm that a 
substantial number of eligible voters who are already registered — and an even greater proportion 
of minority voters — lack the IDs required by the new state laws. As the Department of Justice 
recently noted, Texas’s data showed that the number of registered voXtxs, in the state who do not 
have a driver’s license or a comparable non-driver’s photo TD ranges from 603,892 to 795,955, 
and Hispanic registered voters are between 46.5% and 120% more likely than white voters to 
lack such ID.^^ (The state did not provide data about African-American voters.) According to 
South Carolina’s data, 239,333 registered voters do not have state-issued driver’s or non-driver’s 
IDs, 81,393 of whom are minorities, and minorities were almost 20% more likely than white 
voters to lack DMV-issued photo TDs.‘^^ 

A number of the new photo ID laws are drafted in a way that makes it more difficult for 
voters of color and younger voters to qualify. For example. South Carolina, Texas, and 
Tennessee explicitly exclude state-issued student photo IDs from the list of acceptable 
identification, and Wisconsin included requirements that Wisconsin State University’s student 
IDs did not meet (at least at the time of enactment)."^’ Texas and Tennessee, despite not allowing 
state student IDs, do allow the use of concealed-carry handgun permits to vote. This legislative 
choice disproportionately harms African Americans, who are under-represented among 
concealed-carry handgun permit holders and over-represented among students. For instance, 


Matt A. Barreto et al.. The Disproportionate Impact ofVoter-lD Requirements on the Electorate — TIew 
Evidence from Indiana, PS: POLITICAL SCILNCL AND POLITICS 1 1 1 (January' 2009), available ai 
http://faculty.\vashiiigton.cdu/mbarrcto/papcrs/PS_V otcrlD.pdf 

Robert Greenstein, Leighton Ku & Stacey Dean, Stjrvey Indicates House Bill Could Deny 
Voting Rights to Millions ot' U.S. Citizens 1 (2006), available ai http;//w\v\v.cbpp.org/filcs/9-22- 
06id.pdf. 

M.V. Hood ill & Charles S. Btjllock, III, Worth a Thousand Words?: An Analysis of Georgia 's 
Voter Idcnlificaiion Sialute, 36 Am. Politics Research, no. 4, July 2008 at 555-579, available al 
http;//apr.sagcpub.coni/contcnt/36/4/555 .abstract. 

Letter from Thomas E. Perez, Assistant Attorney General, U.S. Dep’t. of Justice, to Keith Ingram, 
Director of Elections, Office of the Texas Secretary- of State, Mar. 12, 2012, 3, available at 
http://brennan.3cdn.net/fe6a21493d7eclaafc_vym6b9ldt.pdf 

Letter from Thomas E. Perez, Assistant Attome\ General, U.S. Dep’t. of Justice, to C. Havird Jones, 
South Carolina Assistant Deputy' Attorney General, Dec. 23, 2011, available at 
http://brennan.3cdn.net/594b9cf4396be7ebc8_0pm6i2fx6.pdf 

See Wlislr &Norden, supra note 2, at 8. 


8 



47 


African Americans make up 16.9% of the Texas public university student population, but 
received less than 7.7% of the state's concealed-carry pennits in 2010.“^'^ 

Racial minorities will also frequently face greater obstacles to obtaining the newly 
required documentation. For example, acceptable forms of identification under the Texas law- 
can be obtained at driver’s license offices. Approximately one-third of Texas counties, however, 
do not have a driver's license office, and Latinos in these counties are significantly less likely to 
have common photo IDs. According to the most recent data Texas provided to the Justice 
Department, 14.6% of Latinos in counties without driver’s license offices do not have either a 
driver’s license or a personal identification card, compared with 8.8% of non-Latinos.'^'’ Latino 
households are also less likely to have access to a vehicle, making it harder for Latinos to travel 
the distance to the closest driver’s license office. 

These impacts translate into real consequences for real people. Dorothy Cooper, a 96- 
year-old African-American woman in Tennessee, illustrates what can happen to women when 
the names on their birth certificate do not match the married names on their registration records: 
she was reportedly denied a free TD card and told she could not vote at her polling place, as she 
had in almost every election in the last 75 years."^^ In the state’s recent primaries, 285 voters 
reportedly cast provisional ballots because they did not have photo IDs."^^ In South Carolina, it 
has been reported that husband-and-wife physicians who have been registering their patients to 


U.S. CUNSUS Buruau, 2009 American Community Survey, available at 
http://w\\w.censiis.gov/acsA\ww/data_documentation/data_main/ (demonstrating significance at the 5% 
level, using a Z test for a single sample proportion) (data obtained by creating a custom table from the 
2009 American Community Sun ey one-year estimates in the U.S. Census Bureau’s Data Ferrett). 

TEX DEP’T of PURTJC SAFETY, CONCFAT.ED HANDGTJN LTCFNSTNG BUREAU, INFORMATION BY 
Race/Sex. ctvailahle at 

http://w\\w.txdps.state.tx.us/administration/crime_records/chl/PDF/2010Calendar/ByRace/CY10RaceSex 

LicAppIssucd.pdf. 

See Letter from Thomas E. Perez, Ass't Attorney General. Civil Rights Div., Dep’t of Justice, to Keith 
Ligrani, Dir. of Elections, Tex, Scc'y of State, Mar. 12, 2012; see also Suiidccp Iyer, Unfair Disparities in 
Voter ID, BRENNAN CenterBlog, Sept. 13, 2011, available at 

http://www.brennancenter.org/blog/archivesAhe_accessibilit\'_of_texas_dlo_locations/ (Latino voters 
make up about 33% of Texas citizen voting age population but more than 60% of those who live more 
than 20 miles from a state driver’s license office). 

For additional stories of individuals affected by voter ID laws, sec Law yers' Committee for Civil 
Rights Under Lawv Think Getting "Free ’’ ID is Easy? Think Again!, at 

http;//wvvw.lawycrscommittcc.org/pagc?id=0046; Think Progress, Nine People Denied Voting Rights By- 
Voter ID Laws, at http://thinkprogress.org/justice/20 1 2/03/22/449243/report-nine-people-denied-voting- 
rights-by-voter-id-law^s/; Justin Levitt, Testimony Before Senate Committee on the Judiciary^ Sept. 8, 

201 1 , at http://wwvv.judiciarv'.senate.gove/pdf/l 1 -9-8LevittTestimony.pdf 

Ansley Haman, 96 Year Old Chattanooga Resident Denied Voting ID, CHATTANOOGA TTMES-FREE 
Press, Oct. 5, 2011, available at http://timcsfrccprcss.coni/ncws/2011/oct/05/marriagc-ccrtificatc- 
required-bureaucrat-tells/. 

Daniel Potter, Voter ID Law-- Triggers 285 Provisional Ballots: Not All Count, WPLN NEWS, Mar. 9, 

2012, available at littp://vvpln,org/?p=34932. 
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vote for the past 29 years are unable to help many of their patients register to vote, even though 
they have offered to pay for IDs, because many of their patients do not have birth certificates/^^ 

Tn contrast to the claims of many photo TD supporters, photo TD laws risk depressing 
voter turnout. Indeed, the most rigorous empirical study to date,'^^ recently described in the 
leading journal of political science methodology. Political Analysis,^'^ concludes that the strictest 
forms of voter ID requirements reduce turnout among registered voters. And contrary to the 
claims of some,'"’’ there is no evidence that photo ID laws increase turnout. At a time when 
Hispanic voting rates, as well as raw numbers, went up sharply up in neighboring states, 

Hispanic turnout in Georgia went up much less than in sister states without a photo ID 
requirement in effect. Tn fact, adjusting for growth in the voting-age Hispanic citizen population, 
the increase in Hispanic votes cast between 2006 and 2010 was over 250% greater in North 
Carolina than in Georgia. Similarly, the increase in black turnout in North Carolina was 129.7% 
greater than the increase in black turnout in Georgia between 2006 and 2010.''’“ 

b. Photo ID Laws Do Not Improve Election Integrity 

Photo TD laws also fail to meaningfully improve the security of our elections system. 

The only problem they have the potential to address is in-person impersonation fraud, and study 
after study confirms that problem to be exceedingly rare, and far rarer than the 
disenfranchisement caused by photo ID requirements. 


Dawn Hinshaw, S.C. Hushand-and-Wife Doctor Couple at Center of Voting Rights Movement, TfTE 
Stjn Times, July 18, 2011, available at http://\v\v\v.thcsumicws.coiii/2011/07/18/2283993/sc-liusband- 

and-wifc-doctor-couplc.htnil. 

R. MICHAEL Alvarez, Delia Bailey, & Jonathan N. Katz, The Effect of Voter Identification 
Laws on Turnout (Oct. 2007). available at 
http://brcmiaii.3cdn.net/c267529c2bb704c85d_u0m6ib08s.pdf. 

R. Michael Alvarez, Delia Bailey, & Jonathan N. Katz, An Empirical Bayes Approach To Estimating 
Ordinal Treatment Effects, POLITICAL ANALYSIS 26-30 (2010), available at 
http://brennan.3cdn.net/a5782740e4 185414a8_snm6bhftvg.pdf. 

'' For example, as Hans von Spakovsky stated on PBSNewshour (March 14, 2012): ‘In fact, the turnout 
of African-Aiiicricans and Hispanics, for example, in Georgia v-eni up significantly hi the state in tlic two 
federal elections held since [voter ID w^as instituted].'' 

Data on voter turnout by race in North Carolina were extracted from the November 2006 and 
November 2010 state voter history files, available at ftp://wwvv.app.sboc.statc.iic.us/ciirs/. Data on voter 
turnout by race in Georgia were extracted from the voter turnout reports produced by the Georgia 
Secretarv’ of State's Office; the reports are av'ailable at 

http://sos.georgia.gov7elections/v'oter_registration/Tiimout_by_demographics.htm. Hispanic population 
growth adjustments were calculated by indexing the rate of voting-age Hispanic citizen population growTh 
in North Carolina to the rate of voting-age Hispanic citizen population growTh in Georgia; population 
growth data were obtained from the Current Population Survey 's Vothig and Registration Supplement, 
av'ailable at http://wvv'w. ceiisus.gov/lihes/wvvw7socdemo/voting/. 
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These laws are justified by wild charges of massive voter fraud. A leading proponent, 
John Fund, for example, has published a book entitled S/ealing Eleclions: How Voter Fraud 
Threatens Our Democracy. But as Heritage Foundation fellow Hans von Spalcovsky told The 
New York Times. 

“The left always says that people who are in favor of this claim there is massive 
fraud,” said Mr. von Spakovsky, of the Heritage Foundation. “No, I don’t say 
that. I don’t think anybody else says that there is massive fraud in American 
elections....”''^ 

For several years, the Brennan Center has studied claims of voter fraud in order to 
distinguish unfounded and exaggerated tales of fraud from reliable, verified claims of election 
misconduct. Our analytic method was published in a monograph entitled The Truth about Voter 
Fraud, which catalogs the recurrent methodological flaws that lead to allegations of voter fraud, 
and debunks baseless — though often repeated — reports of voter fraud. In our research we 
have found virtually no fraud of the type that a photo ID requirement could fix. To the contrary, 
allegations of voter fraud typically prove baseless upon inspection. A recent example occurred 
in South Carolina, where state election officials proved that what had appeared to be voting in 
the name of dead people was actually just mistakes in list matching and clerical errors. 

There is little to no reliable evidence of any in-person impersonation fraud in the country. 

Again, this form of fraud is the only misconduct that photo ID laws address. 

Other available studies also show that the incidence of in-person voter impersonation is 
extraordinarily rare. Between October 2002 and September 2005, as part of a high-priority 
national effort to investigate and enforce laws against voter fraud, the Department of Justice 
brought 38 cases; of those, only one conviction involved impersonation fraud. In a 


John Fund, Stkat.tngEthchons: How Votfr Fraud Thrratfns Our Df.mocracy (Encounter 
Books, 2d ed., 2008). 

Michael Cooper, New State Rules Raising Hurdles at Voting Booth, THh New YORK TIMES, Oct. 2, 

2011, Page A I, available at http:/A\ww.n\times.com/201 1/10/03/us/new-state-laws-are-limiting-access- 
for-votcrs.html?sq=hans%20von%20spal<;ovsky&st=csc&scp=2&pagcwaiitcd=all. 

JUSTTN LEVITT, THE TRUTH ABOUT VOTER FRAUD (2007), available at 
http://ww’w. brennancenter.org/content/resource/taithabouWoterfraud/. 

Officials in the state’s motor vehicle depaUment had claimed that 950 dead people allegedly voted in 
recent elections. The state's Election Commission examined 207 of those alleged instances and found no 
evidence of potential fraud in 197, and insufficient evidence to make a determination in the remaining 10. 
See Pam Fcsslcr, In South Carolina, New Report Finds No Evidence of 'Dead' Voters, NPR, Feb. 23, 

2012, at http;//www.npr.org/blogs/itsallpolitics/2012/02/23/147295537/in-south-carolina-nevv-repoa- 
fmds-no-evidence-of-dead-voters; see also Justin Levitt. New report of potential "dead voters " in South 
Carolina ... and it’s not even Halloween, 12, 2012, at 
http://clcctionlawblog.org/?p=27864. 

U.S. Department of Justice, Criminal Division, Public Integrity Section, “Election Fraud Prosecutions 
and Convictions; Ballot Access and Voting Integrity Initiative, October 2002 - September 2005,” 
available at http://cha.housc.gov/mcdia/pdfs/DOJdoc.pdf 
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comprehensive examination of the 9,078,728 votes cast in Ohio's 2002 and 2004 general 
elections, a total of four were found to be fraudulent meriting legal action by the Board of 
Elections and County Prosecutors; there is no evidence that any of the four convictions could 
have been prevented by a photo TD law.^^ A comprehensive analysis of the 2004 Washington 
gubernatorial election revealed 6 cases of possible double voting and 1 9 cases of alleged voting 
in the name of deceased individuals out of a total 2,812,675 ballots cast; the rate of ineligible 
voting that thus might have been remedied by ID requirements was 0.0009%/’^ In an extensive 
study searching for voter fraud in all 50 states, Barnard political scientist Lorraine Minnite 
concluded that deliberate instances of voter fraud are extremely rare.^'^ 

Efforts to document the existence of impersonation voter fraud typically come up empty. 
After reviewing reams of papers filed by supporters of Indiana’s voter TD law in 2007, the U.S. 
Supreme Court identified only one proven case of impersonation fraud in recent decades, and 
one infamous historic example from 1868.*^^ The Brennan Centers comprehensive review of all 
alleged voter fraud incidents submitted to the Court in that case showed that only a handful of 
allegations that could possibly have involved impersonation fraud and only one proven case that 
could possibly have been prevented by an TD requirement.^' Similarly, a website recently put up 
by the Republican National Lawyers Association attempts to gather information about voter 
fraud prosecutions and convictions in all fifty states over the past decade. The information 
collected on that website, however, shows only Uvo potential cases of impersonation voter fraud, 
one by mail and one whose facts could not be determined. Instead, the site lists cases of 
potential double voting, potential non-citizen voter registration or voting; potential voter 
registration fraud; potential absentee ballot fraud; potential vote buying; and potential voting 
from the wrong residence. None of these forms of fraud would be addressed by a photo TD 
requirement at the polls. 


COHHTO and League ofWomen Voters Ohio, I.et the People Vote: A Joint Report on Election Reform 
AclivUies in Ohio (June 14, 2005), available al 

http://moritzla\v.osu.cdu/clcctionla\v/liligation/documcnts/NEOCH-MolionforPT-10-14-08-ExE.pdf 
Borders v. King County. No. 05-2-00027-3 (Wash. Super. Ct. Chelan County June 24, 2005). 
LORRAINE MINNITE, THE MYTH OF VOTER FRAUD (2010) 

Crawford V. Marion County’ Election Board, 533 U.S. 181, 195 im. 11, 12 (2007). 

Justin Levitt, Analysis oi' Alleged Fraud in Brills Supporting Crawford Respondents 
(Dec. 2007), at http://brennan.3cdn.net/45b89e6dl4859b0f8e_i2m6bhcv9.pdf 

See Republican National Lawyers Association, Voter Fraud: Tlie Evidence, at 
http://wvvw.mla.org/votefraud.asp, 

^ Specifically, die site lists 25 cases of potential double voting, 25 cases of potential non-citizen voter 
registration or voting; 47 cases of potential voter registration fraud; 32 cases of potential absentee ballot 
fraud; 72 cases of potential v-ote buying; 57 cases of v^oting from the wrong residence; 28 cases of 
potential voting by unqualified voters; 13 other cases of specific but non-TD related fraud; and 2 cases of 
unspecified fraud. Id. 
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Some claim the low incidence of evidence of voter impersonation fraud is because it is so 
difficult to detect. In truth, there are multiple means to discover in-person impersonation fraud, 
all of which might be expected to yield more reports of such fraud, if it actually occurred with 
any frequency. An individual seeking to commit impersonation fraud must, at a minimum, 
present himself at a polling place, sign a pollbook, and swear to his identity and eligibility. 

There will be eyewitnesses: pollworkers and members of the community, any one of whom may 
personally know the individual impersonated, and recognize that the would-be voter is someone 
else. There will be documentary evidence: the pollbook signature can be compared, either at the 
time of an election or after an election, to the signature of the real voter on a registration form, 
and the real voter can be contacted to confirm or disavow a signature in the event of a question.^^ 
There may be a victim: if the voter impersonated is alive but later arrives to vote, the 
impersonator’s attempt will be discovered by the voter. (Tf the voter impersonated is alive and 
has already voted, the impersonator’s attempt vdll likely be discovered by the pollworker; if the 
voter impersonated is deceased, it will be possible to cross-reference death records with voting 
records, as described above, and review the actual pollbooks to distinguish enror from foul play.) 
If the impersonation is conducted in an attempt to influence the results of an election, it will have 
to be orchestrated many times over, increasing the likelihood of detection. 

It is telling that there have been only a handful of potential instances of impersonation 
fraud among the hundreds of millions of ballots cast during a period when investigating voter 
fraud was expressly deemed a federal law enforcement priority,^^ and when private entities were 
equipped and highly motivated to seek, collect, and disseminate such reports. Every year, there 
are far more reports of UFO sightings. The scarcity of reports of in-person impersonation 
fraud, in this context, is itself meaningful. 

c. The Impact of Proof of Citizenship Laws 

Nationwide, at least 7% of voting-age Americans do not have ready access to proof of 
citizenship documentation, according to our 2006 study. Based on this, the Brennan Center 
estimates that well over half a million citizens may not have the necessary proof of citizenship 
documentation now required in Kansas and (in some cases) Tennessee, and that will be required 


See, e.g., Crawford k Marion County Election Board, 472 F.3d 949, 953 (7tli Cir. 2007). 

It is no answer that the individual may have submitted a fraudulent registration form in a fictitious 
name, presumably outside of the presence of an election official, before arriving in person to vote in tliat 
fictitious name. Federal law already contemplates this hypodietical and unlikely possibility, by providing 
that any registrant new to the jurisdiction who submits a registration fomi by mail must at some point, and 
through a broad range of means, offer reliable proof of his identity before voting. 42 U.S.C. § 1 5483(b). 

See Dep ’t of Justice, Fact Sheet: Department of Justice Ballot Access and Voting Integrity Initiative, 
July 26. 2006, http:/A\v^w.usdoj.gov/opa/pr/2006/July/06_crt_468.html; Eric Lipton & Tan Urbina, In 5- 

Year Effort Scant Evidence of Voter Fraud, Si Y . TIMES, Apr. 12, 2007, 

See. e.g., UFO Casebook, Breaking UFO News Reports, httpiAwww. ufocasebook.com/. 

® CITIZENS WITHOUT PROOF, supra note 28. 
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in Alabama, to register to vote.^*^ New proof of citizenship requirements may especially harm 
women, who are much less likely to have updated proof of citizenship documents that reflect 
their current legal name. According to our 2006 study, one third of voting-age women do not 
have access to proof of citizenship with their current legal name.^’ 

Citizens with low income may also have difficulty complying with proof of citizenship 
requirements. At least 12% of citizens earning less than $25,000 lack ready access to proof of 
citizenship documentation.^" Moreover, such documentation can be prohibitively expensive for 
the poorest citizens; for example, birth certificates cost between $15 and $25.^^ Other 
documents, such as certificates of naturalization, can cost hundreds of dollars. Although 
Alabama and Kansas provide for free birth certificates if needed in order to register, Tennessee 
does not. Moreover, Alabama and Kansas’ free birth certificates will not help those born out of 
state. 


d. The Impact of New Voter Registration Restrictions 

New laws restricting voter registration drives will result in far less community-based 
voter registration activity, which will have disparate impacts on minority voters. 

Florida’s former Republican Governor Charlie Crist has called the new law in Florida “a 
step backward,” explaining that “creating barriers to voter registration or access to the polls is 
contrary to our democratic ideals.”^ ' Though it has been in effect for only a short time, the 
impacts of the new Florida law’s onerous burdens are already clear. Multiple groups, whose 
charitable missions revolve around protecting and expanding the franchise, have ceased or 
significantly curtailed voter registration activities throughout the state out of fear that they will 
be unable to comply with the law’s requirements and thus be subject to fines, crippling civil and 
criminal penalties, and devastating reputational harm. Community registration groups who have 
in the past brought thousands of new voters onto Florida’s rolls have explained the law’s impacts 
to their work; 


Tlic citizen v oting age population of tlic states is around 9 million, and approximately 7% of citizens do 
not have proof of eitizenship documentation. Citizens Without Proot, .s wpra note 28. 


Id. 

Ttxas Viral Statistics - Birth Certificates, Tx. Det’T OF STATE HEALTH Servs., 
l^ttp:/Av^\w.dsl^s.state.tx.usA■s/reqproc/ce^tifled_copy.shtm ($22); Ordering Birth Certificafes, Kas. 

DEP'T of Health and Env’t, hTtp:/Avww.kdheks.govA•ital/birth_ho^\to.html ($15); Vital Records, Ga, 
Dep’T OT' Pub. Hlalttl http;//hcaltli. state. ga.us/programs/vitalrccords/birth. asp ($25). 

U.S. Citizenship and Tmattgratton Services, N-600, Appttcattonfor Certificate of 
C lTIZENSmP, available al 

http;/Av\v\v.uscis.gov/portal/siteAiscis/menuitem.5af9bb95919f35e66f6 141 76543 f6dla/?vgnextoid=a936c 
ac09aa5d010VgnVCM10000048f3d6alRCRD. 

Charlie Crist, Florida Laws Erect Barriers to Voter Participation, Tampa Bay Ttlies, April 10, 2012, 
available arhttp:/Avww.t£mipabay. com/opinion/columns/article 1224203. ece. 
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• Deirdre Macnab, President of the League of Women Voters of Florida [LWVF], 
explained: “As a result of the new Law, LWVF has ordered a statewide cessation of 
voter registration until the Law is enjoined or limited in such a way as to substantially 
reduce the organizational and financial risk to the League, its members, and volunteers. . . 
The local Leagues operate on a decentralized model with an all-volunteer force, which 
has successfully registered tens of thousands of Floridians to vote over the last 72 years 
without incident. The 48-hour requirement would require LWVF and its local Leagues 
to dramatically revise their procedures in a manner that would require volunteers to 
become detailed timekeepers and create strict schedules to ensure that forms were 
handed in before the clock strikes 48 hours — and do all this under the ticking time bomb 
of civil penalties and fines.” Moreover, “[m]any LWVF volunteers are elderly and 
depend on others for transport. They may have a particularly hard time meeting the 48- 
hour deadline. 

• Rock the Vote’s [RTV] President Heather Smith stated, “RTV is extremely concerned 
that the Law will make it exceedingly difficult to encourage student volunteerism with 
us. The Law now requires each ‘registration agent’ to sign a sworn form detailing severe 
felony penalties that result from false registration. While we train our volunteers to 
ensure no one falls afoul of these laws, introducing a student to civic participation and 
volunteerism via a list of felony penalties, in turn signed under felony penalty of perjury, 
is intimidating and scary for many students. The nature of the required form will lead to 
fewer students who are willing to participate in and volunteer in RTV’s voter registration 
activity, particularly on a spontaneous basis.” Likewise, Ms. Smith affirms that “[TJhere 
is no question that we will have to drastically cut back, or perhaps discontinue, our 
registration efforts in Florida. We have already suspended our Democracy Class 
program [a voter registration training module for high school teachers] and our in-person 
voter registration work in the state of Florida since the Law’s passage.” The cessation of 
RTV’s Democracy Class in Florida is particularly significant because RTV has “had to 
turn down requests from individuals and teachers in Florida to collaborate on voter 
registration activity due to the Law’s burdensome new requirements.” 

The new restrictions on voter registration drives will disproportionately harm minority 
and young voters. In Florida, for example, African Americans and Latinos registered to vote 
through voter registration drives at twice the rate as white voters in 2004 and 2008.^^ 
Community-based voter registration drives typically register significant numbers of citizens to 

Brennan Center for Justice, Testimony before Congressional Field Hearing, New State Voting Laws TT: 
Protecting the Right to Vote in the Sunshine State, January' 27, 2012, available at 
http://ww’w. brennancenter.org/content/resource/new_state_voting_laws_ii_protecting_the_right_to_vote_ 
in_tlic_sunshinc_statc/. 

Letter from Lee Rowland, Democracy Counsel, Brennan Center for Justice & Mark A. Posner, Senior 
Counsel, Lawyers’ Comm, for Civil Rights Under the Law, to Chris Herren, Chief, Voting Section, U.S. 
Dep't. of Justice 12 (July 15, 2011), available al 
http;//brennan. 3cdn.net/47 13a8395c96f48085_p7m6iv6sh.pdf. 
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vote in Florida and elsewhere. According to the U S. Census Bureau's Current Population 
Survey, as of the November 2010 election, 7.3% of all registered voters, which would translate 
to 585,004 Florida citizens, had been registered to vote through such third-party drives in 
Florida. Those numbers are significantly higher for communities of color. As of 2010 in 
Florida, 16.2% of African-American registered voters and 15.5% of FTispanic registered voters in 
Florida were registered through drives, compared to only 8.6% of non-FTispanic white registered 
voters. Similarly, African Americans and Latinos registered to vote through voter registration 
drives at approximately twice the rate of white voters in 2004 and 2008. 

Unsurprisingly, during its consideration by the legislature, the law was strongly opposed 
by minority leaders in Florida. And, because of its disparate impact, numerous civil rights 
organizations and individuals (including several represented by the Brennan Center) have 
intervened 'm Florida v. Umted States to illustrate how the law harms minority voters. 

e. The Impact of Early Voting Changes 

Minority voters will also bear the brunt of new laws restricting early voting. Tn 2008, a 
large number of American-American churches in Florida and Ohio organized successful “souls 
to the polls" drives, whereby churchgoers were provided free rides to the polls for early voting 
on Sunday. In Florida, 33% of citizens who voted early on the Sunday before Election Day were 
African American, even though African Americans make up only 13% of the citizen voting age 
population. Additionally, 24% were Latino, even though Latinos make up only 16% of the 
citizen voting age population.*^' Now, Florida has eliminated voting on the Sunday before the 
election, and Ohio has passed a law eliminating Sunday voting entirely. 

f. The Impact of Laws Making It Harder to Restore Voting Rights 

Actions to prevent the restoration of voting rights to previously incarcerated citizens will 
prevent tens and possibly hundreds of thousands from being able to vote and disproportionately 
hit minorities the hardest. A total of 5.3 million American citizens are not allowed to vote 
because of a criminal conviction, even though 4 million of those have completed their 
sentences.*^" A disproportionately high number of these citizens are African American and 
Latino. Nationwide, 13% of African-American men have lost the right to vote, a rate that is 


U S. Census Bureau, Current Population Sur\'ey (Nov. 2010). 

A letter by the Brennan Center and the Law yers' Committee for Civil Rights Under Law further 
detailing these racial impacts, which was submitted to the Justice Department in opposition to the 
preclearance of the Law on behalf of the National Council of La Raza and the League of Women Voters 
of Florida, is available at http://brennan.3cdn.net/3463bi36d6b952bi58_6nm6iilsn.pdf 

Rowland & Posner, supra note 77, 
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seven times the national average. Latinos are also incarcerated at higher rates than Whites; 
Latinos represent 21% of the prison population despite representing only 16.3% of the total U.S. 
population. The new South Dakota law expanding disenfranchisement to voters on probation 
is likely to have a disproportionate impact on the state’s Native American voters, who make up 
8.8% of the state’s population and 26.8 % of the state prison population. 

By reversing the policy of restoring voting rights to previously incarcerated individuals, states 
exacerbate existing disparities in the criminal justice system by keeping a population with a 
disproportionately high number of minority voters off the voter rolls. 

m. The Role of the Department of Justice in Enforcing Federal Protections of the Right 
to Vote 

The Department of Justice, through its Voting Rights Section, plays a critical role in the 
monitoring and enforcement of laws protecting the right to vote, including the seminal Voting 
Rights Act of 1965, the National Voter Registration Act of 1993 (NVRA or “Motor Voter” 

Law), the Help America Vote Act of 2002 (HAVA), and the Unifomied and Overseas Citizens 
Absentee Voting Act of 1 986 (UOC AVA), as amended by the 201 0 Military and Overseas Voter 
Empowerment Act (MOVE Act). 

The significant bulk of the Department’s recent voting rights enforcement actions have 
been taken under UOCAVA and the MOVE Act to enforce the rights of military and overseas 
voters. According to the Department’s website, it has filed 8 cases and reached 1 0 settlements 
since 2009 to enforce UOCAVA and the MOVE Act.^*’ In contrast, the Department brought only 
two enforcement actions to enforce the states’ obligations to offer voter registration services at 
public seiv'ice and disability agencies under the NVRA’s Section 7, and only one more over the 
past decade. The Department’s other enforcement actions since 2009 include 6 cases and 2 
settlements under the language minority provisions of the Voting Rights Act, one case under 
Section 2 of the Voting Rights Act, which protects against the illegal dilution of minority votes, 
and one under the Voting Rights Act’s rules against voter intimidation.’^’^ In addition, the 

StNThNCiNG Project. Frlony DiSRNFRANCHiSRMhNX Laws in the Untied States 1 (Mar. 2011), 
available at http:/Avww. sentencingproject.org/detai I/publication. ciTn?publication_id= 1 5 , 

Bureau ot Justice Stattsttcs, Prisoners in 2009 (2010) 27, available ai 
http://felonvoting.procon.org/sourcefiles/usdojbsj_prisoners_2009.pdf; Karen R, Humes, Nicholas A, 
Jones, and Roberto R. Ramirez, OVER view OE Race AND HlSEANTC ORIGIN: 2010 3, available at 
wvv\v.ccnsus.go\7prod/ccn2010/bricfs/c2010br-02.pdf 

ACLU VOTING RIGHTS PROJECT, VOTING RIGHTS IN INDIAN COUNTRY 45 (Sept. 2009), available at 
https://\v\\w. aclu.org/f1les/pdfs/votingrights/indiancountr5Teport.pdf 

U.S. Department of Justice, Cases Raising Claims Under the Uniformed and Overseas Citizens 
Absentee Voting Act, available at 

http://wvv\v.justicc.gov/crt/about/vot/litigation/rcccnt_uocava.php#\vi_uocaval2. 

U.S. Department of Justice, Cases Raising Claims Under the National Voter Registration Act. available 
ai http://w\v\v.jListicc.gov/crt/about/vot/litigation/rcccnt_nvra.php#louisiana. 

U.S. Department of Justice, Cases Raising Claims Under Section 2 of the Voting Rights Act, available 
a! http://\v\vw . justicc.gov/crt/about/vot/litigation/casclist.php. 
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Department has considered thousands of voting changes submitted for preclearance by states and 
localities covered under Section 5 of the Voting Rights Act,*° and it has raised objections to a 
handful of those voting changes (17 listed on the Department’s website)/”’ 

a. Enforcement of Section 5 of the Voting Rights Act 

The Voting Rights Act of 1965 is widely regarded as the most effective federal civil 
rights statute of the 20”' Century, and was reauthorized by Congress in 2006 with overwhelming 
support. Under Section 5 of the Act, certain jurisdictions with a history of discriminatory voting 
practices must demonstrate — either to a three-judge federal court or the Department of Justice — 
that changes to their voting laws do not have a retrogressive impact on minority voters, a process 
known as preclearance. Under Section 5, these states bear the burden of demonstrating that their 
voting laws have neither the purpose nor effect of harming the state’s minority voters. When 
jurisdictions submit voting changes to the Department of Justice for preclearance, the 
Department is obligated to assess the evidence submitted by those jurisdictions and to determine 
whether they have met their burden of showing that those changes have no discriminatory 
purpose and no discriminating effect. When jurisdictions file preclearance actions in federal 
court, the Department is the defendant in those actions. 

Although the Department has considered thousands of requests for preclearance of voting 
changes over the past three and a half years, it has only considered three so far relating to the 
new laws restricting voting: 

• In June of 201 1 , South Carolina sought preclearance from the Justice Department for its 

new voter JD law requiring voters to produce government-issued photo JD at the polls. 

The Department rejected the state’s request, in part because the state’s own data 

demonstrated that “minority registered voters were nearly 20% more likely to lack DMV- 

issued ID than white registered voters, and thus to be effectively disenfranchised by [the] 

,,01 

new requirements. 

• Similarly, the state of Texas submitted its new photo ID law to the Department of Justice 
in July 2011, seeking preclearance for the State’s photo ID law. The Department 
objected to preclearance, among other reasons, because the state’s own data showed that 


U.S. Department of Justice, -/Vor/ce? of Section 5 Activity Under the Voting Rights Act of 1965. as 
Amended, available al http;//vv\vvv .justicc.gov/crt/about/vot/noticcs/noticcpg.php (listing all Section 
submissions and actions by date). 

U.S. Department of Justice, Seciion 5 Objeclion Delerminalions. available al 
http;//wvvvv .jListice.gov/cit/about/vot/sec_5/obj_activ.phpv. 

Letter from Thomas E. Perez, Assistant Attomex' General, U.S. Dep’t. of Justice, to C. Havird Jones, 
South Carohna Assistant Deputy Attorney General, Dec. 23, 20 1 1, available a( 
http;//brennan. 3cdn.net/594b9cf4396be7ebc8_0pm6i2fx6. pdf 
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a Hispanic voter is between 46.5 and 120 percent more likely than a non-Hispanic voter 
to lack the main state-issued photo IDs.^^ 

• The state of Florida withdrew an administrative preclearance request from the 

Department of Justice, and filed a federal lawsuit in the District of Columbia in 201 1 
before the Department had issued an opinion on provisions of the state’s new law that 
restricts early voting and voter registration. After reviewing all evidence provided by the 
state, the Department has taken the position in court papers that Florida has not met its 
burden of showing that recent restrictions on voting and voter registration were passed 
with neither the intent nor the effect of harming minority voters. 

Tn each of these cases, which are now being considered by three-judge panels of the 
District of Columbia, the Department properly found that states have failed to meet their 
burden under the Voting Rights Act that the laws at issue do not harm minority voters. What is 
more, in none of these cases have the states at issue offered evidence of the e.vistence of an actual 
problem these new legal restrictions were supposedly designed to address. South Carolina, for 
instance, did not submit “any evidence or instance of either in-person voter impersonation or any 
other type of fraud that is not already addressed by the state’s existing voter identification 
requirement and that arguably could be deterred by requiring voters to present only photo 
identification at the polls. 

These findings reflect not the Department’s opinions or views of the underlying policies, 
but rather the Department’s analysis of whether the states have made the required showing under 
federal law. It bears noting that the Department of Justice under the last Administration, 
although it controversially precleared Georgia’s photo ID law over the recommendations of staff 
analysts, raised an objection to Michigan’s closure of a DMV branch office in part because that 
would make it more difficult for minority citizens served by that office to obtain the photo IDs 
required by the state’s voting laws.^^ As the Department noted in its recent letter to Texas, 
minorities in Texas similarly have less access to EJ-issuing offices.^^ 


Letter from Thomas E. Perez, Assistant Attorney General, Lf.S. Dep’t. of Justice, to Keith Ingram, 
Director of Elections, Office of the Texas Secretan- of State, Mar. 12, 2012, available at 
http://brcrmaii.3cdn.net/fc6a21493d7cclaafc_vym6b91dt.pdf. 

Florida v. United States , Case No. 1 : 1 1-cv-0 1428 (D.D.C, Mar. 2, 2012) at Dkt. 83 (joint status report 
filed by Department of Justice and Dcfcndant-lntcrvcnors, noting that the United States’ position is tliat 
the State has not met its burden, to demonstrate that tlie law's provisions are entitled to preclearance 
under Section 5 of the Voting Rights Act). 

Tlic Brciman Center is counsel to intervening defendants in each of tliosc cases. 
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In addition to enforcing Section 5, the Department has been forced to defend its 
constitutionality in a number of lawsuits. Six states and local jurisdictions launched a facial 
attack on the Voting Rights Act, arguably the most successful piece of civil rights legislation in 
our nation’s history. Shelby County, Alabama; Kinston, North Carolina; and the states of 
Arizona, Florida, Georgia, and Texas have all recently engaged in litigation asking that a key 
provision of the Voting Rights Act be found unconstitutional. The Brennan Center, along with 
other groups, has intervened in these cases, and argues, among other things, that Section 5 
continues to serve a compelling and critical need in today’s America. Indeed, the impact of the 
recent voting laws on minority voters detailed above demonstrates that Section 5 continues to 
play a vital role in safeguarding voting rights. 

b. Enforcement of the NVRA 

While the Department of Justice has been actively enforcing several federal voting laws, 
there have been few actions to enforce the National Voter Registration Act — and Section 7 of the 
NVRA in particular. Section 7 is designed to increase the number of registered voters on the 
rolls by providing voter registration opportunities for individuals who access services at public 
assistance agencies. This law is a critical protection to ensure that millions of low-income 
citizens have opportunities to register to vote. Enforcement of Section 7 has been far too rare, 
especially considering the hugely successful outcomes of such enforcement. 

According to a report from Demos and Project Vote, despite overwhelming evidence of 
state noncompliance with the NVRA and repeated urging from civil rights groups and members 
of Congress, the Department of Justice has made little public effort to enforce the statute.’* Yet 
when Section 7 is enforced, via privately-filed lawsuits or administrative action by the 
Department of Justice, the results are stunning, and voter registration rates at targeted agencies 
increase dramatically. For example, as the Demos and Project Vote report details, “[ajfter 
adopting plans in 2004 to improve agency-based registration, Iowa experienced an increase in 
the number of voter registrations by 700 percent over the previous presidential election cycle and 
an astounding 3,000 percent over the previous year.”” Similar results were seen in Maryland, 
North Carolina, and Tennessee after those states were targeted for enforcement advocacy by civil 
rights groups.^” 

The positive results of NVRA Section 7 compliance demonstrate that enforcement of this 
statute could produce extremely positive results for voters, particularly low-income voters served 
by that section. Similar benefits could be achieved by ensuring fiill compliance with Section 5 of 
the statute, which requires states to provide voter registration opportunities and to update voter 


DOUGLAS R. HESS AND SCOTT NOVAKOWSKI, UNEQUAL ACCESS: NEGLECTING THE NATIONAL VOTER 
Registration Act, 1995-2007 13 (2008). avaUahk at 
http://project\'’ote.org/iTnages/publications/NVRA/Unequal_Access_Final.pdf, 
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registration records at motor vehicle offices. We recommend that the Department put a renewed 
emphasis on ensuring the states' compliance with the NVRA. 

IV. Improving the Voter Registration System 

Rather than simply rely on the Department of Justice’s enforcement of the NVRA, 
Congress should work to pass new legislation to improve our voter registration system to make it 
more secure and accessible to all eligible voters. Congress has a role to set minimum standards 
for the states to follow in registering voters for federal elections. Modernizing our voter 
registration systems will not only make the voter rolls more complete and accurate and save 
money, it will also further curb the small potential for voter fraud. 

Our current voter registration system is outmoded, costly, and rife with error. Despite 
technological advances, the system still relies largely on handwritten paper forms, and places the 
onus of registering on the voter rather than state officials. A recent study by the Pew Center on 
the States found that about 50 million eligible Americans are not captured by the current voter 
registration system and 1 in 8 voter registration records contains significant inaccuracies.’^' 

As the Brennan Center has previously documented, registration-related problems are the 
biggest obstacle voters face each election season. Our current voter registration system was 
not designed for a mobile society where one in six Americans moves every year. Of the 57 
million citizens who were not registered to vote in 2000, one in three was a former voter who 
had moved but failed to register. Unsurprisingly, registration problems alone kept up to 3 
million eligible Americans from voting in 2008."^^ 

There is an emerging bipartisan consensus that we need to modernize our voter 
registration system. Experts, election officials, and policy-makers have urged a common-sense, 
cost-efficient way to update our outmoded, voter-initiated, paper-based registration system. 

The proposed plan would simplify the registration process and bring 50 to 65 million eligible 
Americans into the electoral process. At the same time, it would ease burdens on election 
officials and make our voting system less susceptible to fraud and less expensive for taxpayers. 
Legislation to modernize voter registration would automate the registration process at places like 
departments of motor vehicles and social service agencies and would ensure that voter records 


PhW ChNIhR ON THE STATES, INACCURATE. COSTEY, AND iNEEElCiENT. Feb. 2012, at 
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are accurate and up to date. This type of reform would both improve the system and obviate 
concerns about under-enforcement of the voting laws. 

Four key components are necessary to modernize our voter registration system: 

• Aufomaled Regisf ration'. States should automatically register consenting eligible citizens 
to vote when they interact with other state agencies, using existing databases and without 
relying on paper forms. The states’ experience with automated registration to date make 
clear that this reform dramatically improves the voter registration system, increasing 
voter registration rates, reducing error, and reducing costs. States have typically 

recouped the costs of this upgrade within a year or so, and have reaped ongoing 

106 

savings. 

• Portable Registration: Once an eligible citizen is on a state’s voter rolls, she should 
remain registered and her records move with her so long as she continues to reside in that 
state. Voters should remain permanently registered unless they move between states. 

• Online Registration. Studies show that online registration is more secure and cost- 
effective than paper. The federal government can encourage the development of a system 
that permits voters to submit and update their voter registration online. 

• Safety Net. To ensure accurate rolls and that voters are not disenfranchised by 
registration errors, states should allow eligible citizens to register or correct their 
registrations up to and on Election Day. 

A modernized voter registration system benefits voters, election officials, and the 
integrity of our voting systems. Our current registration system demands an enormous amount 
of time, money, and effort from local officials. Excessive clerical work also distracts from the 
planning and supervision necessary to ensure a sound Election Day. This overburdened 
registration process exacerbates other problems on Election Day, leading to long lines, chaotic 
polling locations, and overwhelmed volunteers. Voter registration modernization will free up 
resources and allow election officials to concentrate on important pre-election preparations to 
ensure elections run smoothly, rather than processing a surge of registration forms typically 
received a week or two before Election Day. Key reforms can make the system work better for 
election administrators and the voters they serve. 

In addition, the current patchwork of voter registration laws and procedures leaves the 
system vulnerable to fraud and tampering. Voter registration modernization leverages e.xisting 

The benefits states have achieved by automating the \'Oter registration process at motor vehicle offices 
are documented at length in CHRISTOPHER PONOROIT , Vo I'ER REGISTRATION IN A DiGTi AE AGE (Wendy 
Weiser, ed. 20 10), available at 
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and reliable government information to update the voter rolls, increasing their accuracy and 
reliability. These are common-sense reforms that meaningfully achieve the goal of increasing 
election security while also expanding the franchise. 

States that have implemented key modernization reforms have enjoyed increased 
registration rates, cost savings, and fewer registration errors. Many states have successfully 
implemented components of a modernized voter registration system, with support from a broad 
and bipartisan array of elected officials and election administrators: 

• Automated registration. 1 7 states and the District of Columbia have partially or fully 
automated the voter registration process at motor vehicle offices (Arizona, Arkansas, 
California, Delaware, Washington D.C., Florida, Georgia, Kansas, Kentucky, Michigan, 
New Jersey, North Carolina, Pennsylvania, Rhode Island, South Carolina, South Dakota, 
Texas, and Washington). Of those, 1 1 and the District of Columbia are fully paperless. 

• Portable registration: 16 states and the District of Columbia have portable or permanent 
voter registration: Colorado, Delaw'are, Washington D.C., Idaho, low'a, Maine, Maryland, 
Minnesota, Montana, New Hampshire, North Carolina, Ohio, Oregon, South Dakota, 
Washington, Wisconsin, and Wyoming. That number includes the 8 states that 
accomplish portable registration using Election Day or same-day registration. 

• Online registration: 10 states have implemented online registration (Arizona, Colorado, 
Delaware, Indiana, Kansas, Louisiana, Nevada, Oregon, Utah, and Washington). That 
number includes one state (Nevada) that has online registration only in its largest county, 
which covers more than 70% of the state population. That number does not include 
California, w'hich passed a law' requiring online registration but has not yet put it in place, 
and other states that are in the process of developing online systems. 

These measures have been adopted and supported by a broad bi-partisan group of state 
officials. They both increase voter registration rates and decrease the potential for fraud — 
w'hile significantly cutting costs. They are worthy of serious consideration by Congress and 
could go a long way to creating more secure and accessible elections for all Americans. 


See WENDY WF.TSF.R, CFTRTSTOPFTFR PONOROFF & NFF J-Y NCrO, MODERNIZING VOTER 
REGISTRATION: MOMENTUM IN THE STATES (Mar. 2009), at 
http://w\v\v .brcnnanccntcr.org/contciit/rcsourcc/vmi_statc_momciitum/. 
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Mr. Franks. Thank you, Professor Weiser. 

Mr. Adams, you are recognized for 5 minutes, sir. 
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TESTIMONY OF J. CHRISTIAN ADAMS, ATTORNEY, 
ELECTION LAW CENTER, PLLC 

Mr. Adams. Thank you. 

Chairman Franks, Ranking Member Nadler, and Members of the 
Committee, thank you for this opportunity to testify. 

Free and fair elections are the cornerstones of our constitutional 
Republic. The Department of Justice has a long and admirable role 
in securing the right to vote free from racial discrimination. Ahead 
of the November, 2012, election, I can report on some encouraging 
developments regarding the Justice Department’s enforcement of 
voting laws as well as several discouraging ones. 

An area where the Justice Department deserves some praise is 
in the relatively smooth redistricting process after the 2010 census. 
Some of this is attributable, of course, to States going to court for 
approval instead of only to the Voting Section. This was a cal- 
culated strategy by the States. Because in the 1990 redistricting 
cycle, for example, the Justice Department was forced to pay out 
nearly $2 million in court-imposed sanctions for lawyer misconduct 
during the redistricting process. Some of the lawyers and staff who 
worked on those cases which were the subject of sanctions are still 
at the Justice Department, and States have understandably sought 
to bypass the administrative process and go straight to Federal 
court. 

Unfortunately, there is some troubling behavior from the Justice 
Department. First, let me note that it is a false perception that the 
Obama administration has more vigorously protected minority vot- 
ing rights than the Bush administration. The numbers prove other- 
wise. The current Justice Department is woefully lacking in enforc- 
ing Section 2 of the Voting Rights Act. Section 2 of the Act is the 
broad prohibition on racial discrimination in elections. 

While the Bush administration vigorously enforced Section 2, en- 
forcement under the Obama administration has flatlined. In fact, 
the current Administration has failed to initiate a single Section 2 
investigation which resulted in an enforcement action since taking 
office. 

Loud critics of the Bush administration claim that enforcement 
of Section 2 during that time was lacking, when in truth it was vig- 
orous. The Bush administration filed multiple Section 2 cases to 
protect national racial minorities. In fact, if you include all Section 
2 cases to protect national racial minorities, the Bush administra- 
tion filed 14 cases. Again, the Obama administration has filed ex- 
actly one, and that is a case against Lake Park, Florida, a matter 
which I brought which was launched during the Bush administra- 
tion and filed in March of 2009. 

In response to criticism for failing to enforce Section 2, this Jus- 
tice Department has recently adopted a curious new public policy 
position saying that they have initiated a record number of Section 
2 investigations. This is in fact a public relations sham, and I de- 
scribe how in my written testimony. 

These investigations do not even reach the preliminary point of 
whether it is possible to draw a minority-majority district in most 
cases. Numbers can’t lie. Not a single case has been filed by the 
Obama administration since the Lake Park case in March of 2009, 
a case which I brought and the Bush administration started. 
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A couple of other points are important about voter ID to under- 
stand. The Department’s use of Section 5 to block election integrity 
measures has now taken place in numerous examples. The first ex- 
ample was in 2009 when a Section 5 objection was entered to stop 
Georgia’s law that required that only citizens be registering to vote. 
The most recent example, of course, is in South Carolina and Texas 
with voter ID. 

Under the interpretation by this Justice Department, unless the 
States can prove an absolute absence of the slightest trace of dis- 
parate statistical impact, then the DOJ will object to voter IDs in 
covered States. Mississippi and Virginia should take careful note. 
For example, in the South Carolina voter ID law, 90 percent of Af- 
rican Americans were shown to have photo ID and 91.6 percent of 
Whites. 

Justice refused to consider as determinative the practical safe 
harbors contained in the voter ID statutes. In South Carolina, for 
example, the State would provide free rides to State offices to ob- 
tain free voter ID. Voters would even be allowed to cast a ballot 
on Election Day if they didn’t have ID if they filled out an affidavit 
saying they had a reasonable impediment to obtaining voter ID and 
swearing to their identity. The burden was on the State to prove 
the affidavit was false. 

I believe it is unlikely that the courts will permit such an unrea- 
sonable interpretation of Section 5 of the Voting Rights Act. If the 
courts do, however, then Congress must step in and examine 
whether Section 5 should be amended so the Justice Department 
cannot in these circumstances block implementation of State elec- 
tion laws designed to ensure election integrity. 

Thank you very much. 

[The prepared statement of Mr. Adams follows:] 



64 


Testimony of 
J. Christian Adams 


House Judiciary Committee 
Subcommittee on the Constitution 

“Voting Wrongs: Oversight of the Justice 
Department’s Voting Rights Enforcement” 

April 18, 2012 



65 


Chainnan Franks, Ranking Member Nadler, and members of the Committee: 

Thank you for the opportunity to testily in this important matter. Free and 
fair elections are the cornerstone of our constitutional republic. I served for five 
years as a career attorney in the Voting Section at the United States Department of 
Justice from 2005 through 2010. There, 1 investigated and brought a range of 
cases to protect minority rights under the anti-discrimination and minority 
language provisions of the Voting Rights Act, and also cases to enforce obligations 
under National Voter Registration Act/ Help America Vote Act. I was involved in 
preclearance submissions under Section 5 of the Voting Rights Act. 

The Department of Justice has a long and admirable role in securing the 
right to vote free from racial discrimination. The laws enforced by the Voting 
Section are essential to ensure that all citizens have an equal opporttmity to 
participate in the political process. 1 was proud to enforce those laws without 
regard to racial or political bias when 1 served at DOJ. Since leaving the Justice 
Department, 1 have continued to pursue cases and matters enforced by DOJ but 
with private rights of action. 

Aliead of the November 2012 elections, I can report on encouraging 
developments regarding enforcement of federal election laws, as well as several 
discouraging ones. Many of these developments directly implicate the actions of 
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the Voting Section at the Department of Justice and the conduct of the November 
election. Below T discuss areas where the Department of Justice deserves some 
praise, but also where this Committee should conduct vigorous investigation. 

Redistricting 

One positive development is that redistricting after the 2010 Census appears 
to have gone better than in previous redistricting cycles. Apart from an ongoing 
case arising from redistricting in Texas, most state and Congressional redistricting 
plans in the sixteen states covered by Section 5 of the Voting Rights Act have been 
put in place for the 2012 election. The Justice Department deserves some credit 
for a speedy and smooth redistricting process. 

Tt is worth noting, however, that some of the speed and smoothness this 
cycle is attributable to states wisely submitting their plans to the United States 
District Court for preclearance approval while simultaneously submitting plans to 
the Voting Section. This was a deliberate, and in hindsight, successful strategy by 
the states to militate against some of the most abusive prior practices of the 
Department of Justice. Tn the 1990 redistricting cycle, for example, the Justice 
Department was forced to pay out nearly two million dollars in court imposed 
sanctions for misconduct in the Section 5 redistricting process. For example. 
Voting Section lawyers were sanctioned $1 ,147,228 in Hays v. State of Louisiana 
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(936 F. Supp. 360, 369 (W.D. La. 1 996)). In that case, a federal court imposed 
sanctions after finding that “the .Tustice Department impennissibly encouraged — 
nay, mandated — racial gerrymandering.” The court noted that, in drawing the 
redistricting plans, tire Louisiana legislature “succumbed to the illegitimate 
preclearance demands” of tire Voting Section. 

In another redistricting case from the I990’s, ,/«/7W.SYm v. Miller (864 F. 
Supp. 1354, 1 364 (S.D. Ga. 1 994)), the sanctions against the Justice Department 
were smaller, only $594,000, but the court outlined egregious misconduct by DOJ 
Voting Section lawyers, hr Johnson, the Voting Section fought to impose an 
illegal, “max-black” legislative redistricting plan on the state of Georgia. A 
federal court found that the DOJ had acted inappropriately with ACLU lawyers, 
noting the ACLU was “in constant contact with the DOJ line attorneys.” 
Pronotmcing tlie communications between tire DOJ and the ACLU “distrtrbing,” 
the court declared, “It is obvious from a review of the materials that [the ACLU 
attorneys’] relationship with the DOJ Voting Section was informal and familiar; 
the dynamics were that of peers working together, not of an advocate submitting 
proposals to higher autliorities.” After a Voting Section lawyer professed tliat she 
could not remember details about tire relationship, the court formd her “professed 


amnesia” to be “less than credible. 
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This history provides some explanation why states have decided after the 
201 0 Census to pursue redistricting preclearance in federal court as compared with 
the more traditional route of only filing an administrative preclearance with the 
Department of Justice. No sanctions whatsoever were imposed on the Voting 
Section after 2000, and so far, it appears that the 2010 redistricting process is 
operating smoothly and fairly, for the most part. 

Voting Rights Act Section 2 

There is a false perception that tlie Obama administration Voting Section has 
more vigorously protected minority voting rights than the Bush administration 
Voting Section. 

The current Justice Department Voting Section is woefully lacking in 
enforcement of Section 2 of the Voting Rights Act. Section 2 of the Voting Rights 
Act is the broad prohibition on discrimination in elections, and frequently 
manifests as lawsuits against at-large electoral systems. Typically, the remedy 
sought in a Section 2 lawsuit is a single member district legislative plan which 
gives racial minorities the opportunity to elect candidates of their own choosing. 
Wliile the Bush administration vigorously enforced Section 2, enforcement rmder 
the Obama administration has been essentially donnant. In fact, tlie current 
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administration has failed to initiate a single Section 2 investigation which resulted 
in an enforcement action since January 20, 2009. 

The failure of the Justice Department to investigate then bring even a single 
Section 2 claim since 2009 must be viewed in the political and historical context of 
a few years ago. Loud critics of the Bush administration claimed that enforcement 
of Section 2 was lacking, when in tratli was it was vigorous. Indeed, I (and the 
other lawyers working on the case with me) personally brought more Section 2 
cases than the entire Obama administration has. 

Consider Wade Henderson of the Leadership Conference on Civil Rights. 

On March 22, 2007, he complained to the House Judiciary Committee about the 
purported lack of Section 2 cases brought by the Bush administration, 
complaining: “tlie [Civil Rights] Division must deal with and respond to growing 
distrust among minority communities who feel increasingly abandoned and 
marginalized by the Division’s litigation choices and priorities.” Wlien Henderson 
made this complaint, the Bush administration was in the process of litigating two 
Section 2 cases: United States v. Osceola County, FL (M.D. Fla 2005) and United 
Stales V. Village of Fort Chester, NY (S.D.N. Y. 2006). In preparing tliis testimony, 
I could find no complaints to the media from Mr. Henderson about the fact the 
Obama administration has not brought a single Section 2 case since 1 filed United 
States V. I'own of Lake Park, FL (S.D. Fla. 2009), when 1 was a lawyer at the DOJ 
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in March of 2009. The investigation of the I.ake Park case was approved by the 
Bush administration. Thus, the Obama administration has not initiated then 
brought a single Section 2 lawsuit. 

Wade Henderson is not the only former critic to fall silent. Stanford Law 
Professor Pam Karlan, someone who has testified before committees of this 
Congress, is another. In a 2009 Duke law journal article, Karlan stated “for five of 
the eight years of the Bush Administration, [they] brought no Voting Rights Act 
cases of its own except for one case protecting white voters.”* Karlan’ s claim is 
demonstrably false. 

The Bush administration filed Section 2 cases against Crockett County, 
Tennessee, in 200 1 to protect black voters; in Berks County, Pennsylvania, in 
2003, to protect Hispanics; in Osceola County, Florida, in 2005 to protect 
Hispanics; and, tlien a flurry of cases including: United States v. City of Euclid, et 
al (N.D. Ohio 2006), United States v. Village of Port Chester, NY (S.D.N.Y. 2006), 
United States v. Georgetown County School District, et. al. (D.S.C. 2008). In fact, 
if you include all Section 2 cases to protect national racial minorities, the Bush 
administration filed fourteen cases. Again, the Obama administration has filed 
exactly one, (Lake Park) a matter launched during the Bush administration. 

‘ Pamela S. Karlan, “Lessons Learned: Voting Rights and the Bush Administration,” 4 Duke J. 
Const. L. & Pub. Pol’y 17 (2009). 


7 



71 


The current lack of results in enforcing Section 2 is all the worse because of 
the caustic criticism the Bush administration was forced to endure, despite a much 
more vigorous enforcement record. Worse, the caustic criticism continues. In 
December 2009, Assistant Attorney General Thomas Perez criticized the Bush 
administration Voting Section before the American Constitution Society: ‘Those 
who had been entrusted with the keys to the division treated it like a buffet line at 
the cafeteria, cherry-picking which laws to enforce.”^ The enforcement record two 
years removed from Perez’s 2009 bravado at ACS paints a very embarrassing 
portrait of the Justice Department Voting Section. 

In response to criticism for failing to enforce Section 2, the Department of 
Justice has recently adopted a curious new public position - that it is conducting a 
record number of Section 2 investigations. Assistant Attorney General Perez 
recently told the National Secretaries of State that the DOJ has opened “almost 
100” Section 2 investigations. This is a public relations strategy without 
substance. 

Here is what is actually happening. Soon after 1 and others criticized the 
DOJ for a lack of Section enforcement, tlie Voting Section larmched the “almost 
100” Section 2 investigations. The demographer at the Voting Section identified 


^ Cited in Senver, The Battle for Voting Rights, The American Prospect, Januaiy 8, 2010. 
Iittp://prospect.org/article/battle-voting-rights-0. 
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scores of American jurisdictions - counties and towns - with substantial minority 
populations based primarily on census data. No voters have complained from 
these newfound targets. Names from this target list have been parceled out to 
various Voting Section attorneys to take a preliminary glance to see if the matter 
might be worth pursuing. These inquiries almost never go beyond looking at the 
current make-up of the legislative body, and may not even involve an analysis 
under Gingles One.^ That is, the “investigation” doesn’t even reach the 
preliminary point of whether it is even possible to draw a minority -majority 
district. In an effort to puff the “investigative” numbers, these sweeping glances 
are assigned a “DJ” number, and thus become “investigations” for public relations 
purposes. 

Had the Bush administration used such flimsy standards for characterizing 
an inquiry a “Section 2 investigation,” they probably could have boasted of 
hrmdreds of Section 2 investigations, hideed, I personally conducted at least 100 
such preliminary inquiries, except that in many instances I actually drew maps for 
Gingles One purposes. The reality is that the “almost 1 00” Section 2 
investigations currently being “conducted” by the Justice Department constitute 
little more than a public relations exercise designed to keep critics quiet about the 
absence of Section 2 enforcement. 

^ See, Gifigles V. I'honihiag, 47X IJ.S. 30 (1986). 
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Section 4(e) and Section 203 - Minority Language Protections 

During the Bush administration, the DOJ Voting Section brought a record 
lumiber of cases to enforce Sections 4(e) and 203 of the Voting Rights Act. As 
with Section 2, enforcement of minority language protections has collapsed during 
the Obama administration. Sections 4(e) and 203 ensure that Americans who 
cannot speak English are still able to participate fiilly in the electoral process. 
Section 4(e) protects any Americans who were educated in Puerto Rico under the 
American flag, but now live in the United States. Section 203 is a jurisdiction - 
wide obligation - once the jurisdiction reaches a numeric threshold based on 
Census data, ballots must be available in a foreign language. 

The Bush administration brought 28 cases under Sections 203 and 4(e), and 
the Obama administration has, thus far, brought six. 

There are two issues meriting further attention from this Committee. The 
first issue pertains to Section 203. 42 U.S.C. 1973aa vests power in the Census to 
certify if a jurisdiction has met the numeric threshold to be covered by Section 203. 
If a jurisdiction has more than five percent, or, 10,000 citizens 'limited English 
proficient,” then the jiuisdiction is covered by Section 203 and must provide 
foreign language election materials jurisdiction-wide. The statute defines “limited 
English proficient” as “unable to speak or understand English adequately enough 
to participate in the electoral process.” 
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Yet the Census Bureau counts any Census response as counting against the 
1 0,000 or 5% threshold unless the respondent chooses the option: speaks English 
“very well.” If, for example, the Census respondent choses “speaks English 
‘well,’” they are coimted toward the 10,000 or 5% percent threshold. This practice 
is absurd. The final Census Bureau certification for jurisdictions which reach 
either the 1 0,000 or 5% threshold is barred from being challenged in court. Only 
Congress can fix this absurd outcome where citizens who profess to speak English 
“well” are still coimted toward reaching the statutory threshold for Section 203 
coverage. The law should be amended to require Section 203 coverage only where 
there is actually a need by amending the statute so that only a Census response 
saying English is “not spoken” count s against the Section 203 triggers. 

Unlike Section 203, Section 4(e) has no numeric triggers to require foreign 
language ballots. Section 4(e) provides Spanish ballots for citizens of Puerto Rican 
heritage. Section 4(e) is structured to protect individual citizens, not to impose 
jurisdiction-wide mandates. 

Nevertheless, the Justice Department has adopted an interpretation of 
Section 4(e) arguably beyond the language of the statute and limited case law. 

DOJ has demanded tliat entire counties adopt Spanish ballots under Section 4(e), 
even if they are not covered by Section 203. One of the few cases to protect 
language minorities brought by the Obama administration arguably exceeds the 
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statute’s remedial authority. The case of United States v. I.orain County, OH 
(N.D. Ohio 2011 ), was one such case. Lorain had pockets of Spanish speaking 
Puerto Ricans, but not a coimty-wide need. Nor was Lorain covered by the broad 
county-wide obligations of Section 203. Nevertheless, the Voting Section 
demanded that Spanish language ballots be used across the entire county under 
Section 4(e). Facing DOJ pressure, Lorain County settled and adopted countywide 
Spanish elections in 2011. 

Amending the Voting Rights Act to include more rational Census 
detenninations for Section 203 coverage and clarity about 4(e) obligations would 
ensure Federal power and resources are used where a genuine need exists. 

National Voting Registration Act Section 8 

One of the most unfortunate circumstances relating to the 2012 elections is 
the absence of DOJ enforcement of Section 8 of the National Voter Registration 
Act. Voter rolls nationwide are filled with ineligible and dead voters. Yet the 
Department of Justice is deliberately refusing to enforce Section 8 and require 
states to purge rolls because of philosophical disagreement with the purging 
statute. Failure to enforce Section 8 to require states and localities to clean up 
voter rolls presents a troubling circumstance prior to the November 2012 elections. 
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Some counties in the United States have outrageous and implausible 
percentages of voting age citizens registered to vote. Consider just a few. 

Noxubee Comity, where widespread voter fraud was proven in the case I litigated 
of United Stales v. Ike Brown, has 113% of voting age citizens eligible to vote."* hi 
the case, the United States presented evidence of in-person voter impersonation. 
But Noxubee isn’t even the worst county in Mississippi. Ten counties have higher 
percentages than 1 13%, including Tunica where 201 1 saw multiple voter fraud 
convictions, and Claiborne County, Mississippi, where 162% of eligible voting age 
population is on the rolls. Mississippi Secretary of State Delbert Hosemann has 
begged these counties to clean up their corrupted rolls, but Mississippi law 
provides him no statutory weaponry, except begging. The Justice Department has 
the power to step in and sue states and counties to clean up their rolls, but it 
deliberately refuses to act. 

Unfortrmately, the Justice Department has not brought a single case under 
Section 8 of the National Voter Registration Act. Indeed, when 1 was at the Voting 
Section, political appointees expressed open and outright hostility to enforcing 
Section 8. Fonner Voting Section Chief Christopher Coates testified under oath 
that he recormnended eight Section 8 investigations into various states, but tliat the 
political appointees overseeing the Voting Section simply said the Obama 

United Slates V. Ike Srown, 494 K.Supp.2d 440 (S.l). Miss. 2(X)7). 
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administration would not enforce Section 8 to require the removal of ineligible 
voters.^ Coates also testified that political appointees announced to the entire 
Voting Section in November 2009 that the Obama administration would never 
enforce Section 8 to require states to purge ineligible voters. Coates’ testimony 
was given under oatli, and I can corroborate his account because I was also an 
eyewitness. Dozens of other eyewitnesses to these instructions exist. 

With over 1 50 counties across the nation with more voters on the rolls than 
could possibly be eligible to vote, the outright refusal to enforce Sechon 8, a 
provision that was part of a carefiilly crafted compromise by Congress in 1993, 
threatens the integrity of the elections in November 2012. Thankfully, 1 have 
partnered with Judicial Watch to try to do what the Justice Department refuses to 
do - enforce Section 8 through the private right of action provisions. Though we 
don’t have the resources of the Voting Section, we will endeavor to do what they 
should be doing this year. 

Election Integrity Laws and Section 5 of the Voting Rights Act 

The final concern ahead of the November election is the Justice 
Department’s aggressive use of Section 5 of tire Voting Rights Act to block 
election integrity measures. The first example of tliis was in 2009 when a Section 

^ The transcript of the testimony is at http;//wwwTusccr.gov/NBPH/09-24-20l0_NBPPhearmg.pdf . The relevant 
sections are page 33. lines 16-25 tlirough to and including page 37. 
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5 objection was entered to stop Georgia’s law that required proof of United States 
citizenship to register to vote. 

The DOJ initially claimed that Georgia failed to prove the absence of any 
discriminatory intent in requiring proof of United States citizenship. Thereafter, 
Georgia sued for approval in the United States District Court in the District of 
Columbia, and DOJ capitulated and precleared the law. 

The quick capitulation to Georgia was because the DOJ has adopted an 
analytical framework for election integrity measures under Section 5 that I do not 
believe would survive transparent court analysis. State photo identification 
requirements also fall into this category. 

Tn short, DOJ has adopted a de minimis standard in Section 5 reviews of 
election integrity laws. This means that unless states can prove an absolute 
absence of the slightest trace of disparate impact, then DOJ will object. For 
example, in the South Carolina voter ID law (which DOJ has objected to), 90% of 
African-Americans were shown to have photo ID, and 91 .6% of whites. This de 
minimis difference of 1 .6% was found to be enough to object to the law. 

Exacerbating tlie d.e minimis standard was the DOJ’s refusal to consider 
determinative the practical safe harbors contained in the statutes. For example, in 
South Carolina, the state would provide free rides to state offices to obtain a free 
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voter ID. The South Carolina law also allows anyone without photo ID to cast a 
ballot if they fill out an affidavit saying they have a “reasonable impediment” from 
getting the free photo ID, and swearing to dieir identity. Under the statute, their 
ballot must be counted unless local election officials can prove “the affidavit is 
false.” Simply put, anyone who could not get a photo ID in South Carolina, (even 
those who could not afford to obtain a birth certificate) would be allowed to cast a 
vote after filling out the “reasonable impediment” affidavit. 

I believe it is unlikely that the courts will pennit such an unreasonable 
enforcement of Section 5 of the Voting Rights Act, especially involving measures 
designed to protect election integrity, if the courts do, however, then Congress 
must step in and examine whether Section 5 should be amended so the Department 
of Justice cannot, under these circumstances, use Section 5 to block 
implementation of state election laws designed to ensure election integrity. 

A final note. None of the shortcomings of the Voting Section relate to a lack 
of resources. In fact, the prior administration did more, with less, including the 
2000 redistricting cycle. What is lacking is not money, but a willingness to 
enforce all voting laws in an evenhanded and efficient fashion. This unwillingness 
is all the more troubling in the context of the caustic and wicked political attacks 
on the good work of Voting Section employees and political appointees during the 

Bush administration. Thank you for your time and attention. 
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Mr. Franks. Thank you, Mr. Adams. 

I want to thank all of you for your testimony, and I will now 
begin the questioning by recognizing myself for 5 minutes. 

Mr. Eversole, there are approximately 2 million military voters; 
and hundreds of thousands of those, of course, have been deployed 
throughout combat zones across the world. And as they risk spill- 
ing their blood to defend their country, it is clear to me that their 
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Justice Department is failing to ensure that they can exercise their 
right to vote. 

In 2010, only 4.6 percent of military voters were able to cast an 
absentee ballot that counted, and only 5.5 percent could do so in 
2006. The total military voter turnout for 2010 was just 11.6 per- 
cent. By contrast, the national voter participation rate in 2010 was 
41.6 percent. 

So, Mr. Eversole, how is the Department of Justice failing to en- 
sure the deployed members of the military can cast their legal vote 
for their commander in chief? 

Mr. Eversole. Thank you, Mr. Chairman. 

At the very beginning, they have to make sure to conduct timely 
investigations when those ballots are supposed to go out, 45 days 
before the election. You can’t wait one or 2 weeks after that 45-day 
deadline to start your investigation and then take two or three 
more weeks to conduct the investigation and file an action, like 
they did a couple months ago or a month ago in Alabama 18 days 
before the election. When you settle cases 18 days before the elec- 
tion, that timeframe provides very, very limited remedies, if any at 
all, other than adding some days, and it prevents service members, 
especially those serving on the front lines, the ones who need the 
most time, an opportunity to get their ballots. So that is where it 
starts. 

Then once you have a case you have to make sure that your rem- 
edies actually protect the service members. The New York case was 
atrocious in 2010 where 30 percent of the service members, not- 
withstanding a Department settlement agreement, were still 
disenfranchised under the Department’s agreement. Those voters 
were abandoned, and it has to do better on that end as well. 

Mr. Franks. Thank you, Mr. Eversole. It does seem to me like 
one bipartisan conclusion should be that those who are dying to 
protect this country and this Republic should see their constitu- 
tional right to vote protected by this Republic. 

Let me, if I could, go to you, Ms. Mitchell. You know, you formu- 
lated a pretty compelling argument the DOJ is aggressively trying 
to block State efforts to protect against election fraud, and it re- 
minds me of DOJ’s efforts to block State laws cracking down on il- 
legal immigration, in a sense, because it almost seems that, instead 
of enforcing the law without fear or favor, the Obama Justice De- 
partment is spending a lot of time making sure laws it doesn’t like 
do not get enforced by anyone. And the recent Rasmussen polls 
show that the overwhelming majority of Americans support voter 
ID laws as necessary and nondiscriminatory. Why do you think 
DOJ is insisting on fighting the American people on this issue? 

Ms. Mitchell. Well, Mr. Chairman, that is the $64,000 question. 
I don’t understand how it is possible for anyone to object to the 
simple practice of showing identification to demonstrate that you 
are who you say you are when you go vote. That polling place that 
we saw on that videotape is where I vote. It is across the street 
from where I live. 

I mean, I got from the District of Columbia my new voter reg- 
istration card. It is on a piece of typing paper. One of our RNLA 
members lives in the District of Columbia, and she got five of them, 
five different names sent to her apartment. Now, if she were not 
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an honest person, she could just walk in and pretend to be each 
one of those people. 

And what mystifies me is why anybody would oppose simple pro- 
cedures that will protect the integrity of our election. And what is 
troubling is that the Justice Department, rather than taking steps 
as a law enforcement entity, an agency, and as our chief law en- 
forcement officer Eric Holder should be out among the public say- 
ing we are going to publicize what their election crimes manual 
says, we are going to prosecute vigorously election crimes, they are 
not doing any of that. 

And it just strikes me that when you have the Pew Charitable 
Trust report to which Dr. Weiser referred where 24 million — one of 
every eight — ^voter registrations is either — it says either no longer 
valid or significantly inaccurate, where you have 1.8 million de- 
ceased individuals listed as voters, you have 2.75 million people 
who have registered in more than one State, the simple act of pro- 
ducing an ID to say that you are an authentic, eligible voter under 
the law seems to me completely reasonable, and that is what the 
law of the land is. The Supreme Court has upheld that; and our 
Attorney General, our Justice Department should be enforcing 
that. 

Mr. Franks. Thank you, Ms. Mitchell. 

And I would now recognize the distinguished Ranking Member, 
Mr. Nadler, for 5 minutes. 

Mr. Nadler. Thank you. 

First, I never want to impugn the integrity of our witnesses, so 
I will presume that Mr. Eversole was not aware of what I am about 
to say. Because he told us that the Justice Department refused to 
enforce the law for military ballots in New York and let New York 
get away with 30 days when that wasn’t enough time. 

The fact is the Justice Department sued the State of New York, 
resulting in a Federal court decision that ordered the primary in 
New York moved from September to June in order to enforce the 
45-day law. It was the Republican majority in the State Senate 
that refused to move the State primary because Congress only has 
jurisdiction over Federal elections. 

So that we now have a primary in June for Congress and for U.S. 
Senate in order to comply with the 45-day law because the Justice 
Department brought suit, and the State lost in court, in Federal 
court, but we have a September primary for State elections because 
the Republican majority in the State, apparently not caring about 
enforcing the law on 45 days, refused to move the State primary 
to match the Federal primary. So we are going to waste $50 mil- 
lion. 

So don’t tell me or this Committee or anybody else that the — at 
least in New York, that the Federal — the Justice Department 
hasn’t enforced that provision. They brought suit against the State 
of New York, they won the lawsuit, and the Federal court ordered 
the primary moved from September to June for that reason. And 
since I am running in that June primary, I know the facts. 

Thank you. 

Ms. Weiser — Professor Weiser, I am sorry — no, that wasn’t a 
question. It was a statement of fact. I will give him a question to 
answer if none of this will count toward the 5 minutes. 
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Mr. Franks. You have got it. 

Mr. Nadler. Thank you. Mr. Eversole? 

Mr. Eversole. Well, you know, 1,700 ballots were rejected in 
New York, so they brought an action in 2010. 1,700 — more than 
1,700, I think it was 1,789 military voters were denied their ballot, 
notwithstanding the settlement agreement that the Department of 
Justice brought. Those ballots were thrown in the trash. 

Mr. Nadler. In your testimony, you didn’t bother mentioning the 
Justice Department then sued the State of New York. 

Mr. Eversole. You are right. They did recently sue the State of 
New York. That is a factual matter. But, again, they allowed for 
a remedy here that does not require 

Mr. Nadler. So the remedy — so the truth is, then — so the truth 
would be, I think you and I would agree, although I don’t know the 
facts about the first step, but assuming what you are saying is 
true, the facts would be that for the 2010 election they did not act 
adequately, but they corrected it for the 2012 election, brought suit, 
did not reach a consent decree, won the lawsuit, and moved — and 
the court ordered the primary moved. You didn’t bother mentioning 
this to the Committee. 

Mr. Eversole. Well, and that is a fair point. But the point I 
would also make that I think needs to be made very clearly is that 
they did not protect those military voters in the State race, and 
there is a 2010 decision in the district of Maryland that says that 
when you deprive a service member of their State rights, their 
State right to vote, that that is a constitutional violation. 

Mr. Nadler. Well, except that the fact is that they — that the 
Justice Department, I believe, argued for that in the Federal court, 
and the Federal court ruled otherwise. The Federal court said that 
they had no jurisdiction to order the State to move the State pri- 
mary. 

Mr. Eversole. Okay. 

Mr. Franks. Mr. Nadler, you are back on the clock here. 

Mr. Nadler. Thank you. 

Ms. Weiser. 

Mr. Franks. He did mention in his testimony exactly as you 
have said. 

Mr. Nadler. I am sorry? 

Mr. Franks. It is in his written testimony exactly as you have 
said. 

Mr. Nadler. Okay. 

Professor Weiser, Ms. Mitchell said that the Attorney General’s 
cases against voter ID laws lack merit on the law. Is that correct? 

Ms. Weiser. Absolutely not. 

I should start by noting that the Crawford case that has been 
mentioned a number of times has no bearing on the Voting Rights 
Act cases that the Department is currently involved in. That was 
a constitutional action against Indiana’s voter ID law before the 
law had ever been put in place, and it did not involve allegations 
of discrimination on the basis of race. 

Right now, under the Voting Rights Act, what the Department 
is required to look at is whether or not the States have met their 
burden of showing that these laws will not harm minorities. The 
evidence that the States themselves put forward show that minori- 
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ties will, in fact, be disproportionately harmed by these laws and 
that tens and in some cases hundreds of thousands of minority vot- 
ers who are already registered to vote won’t be able to vote under 
the laws in place. 

Mr. Nadler. Now, Ms. Weiser, there is, I believe, in Texas or in 
some States the voter ID laws prevent use of the State-issued stu- 
dent ID for college that is necessary to get the in-State tuition rate. 
So, in other words, to protect their own fisc I presume that they 
are pretty serious about making sure they give a State ID card and 
a State University ID card only to a State resident. 

Ms. Weiser. Uh-huh. 

Mr. Nadler. And this is specifically precluded from being used 
as a voter ID, but gun-carrying registrations are allowed. Is there 
any justification in terms of accuracy? In other words, is it harder 
to get a gun card than — do you have to prove your residency more 
to get a gun registration than you do to get an in-State student 
voter? Is there any possible justification for this, other than the 
fact you don’t like student voters and you like hunters? 

Ms. Weiser. There are certainly different requirements for ob- 
taining student IDs and for obtaining the concealed handgun li- 
censes. Both of them, though, are fairly rigorous, and both of them 
require — look at a variety of pieces of evidence. So there really is 
no justification for this kind of cherry-picking. 

Most earlier photo ID laws that have been passed in the past rec- 
ognize all forms of State-issued photo IDs, including student — 
State-issued student photo IDs, State-issued employment IDs. 
These kind of IDs are now being excluded by the laws that we are 
seeing this year and for no good reason. 

Mr. Nadler. Has there any reason been stated? 

Ms. Weiser. I am not aware of any good reason that has been 
stated. 

Mr. Nadler. Thank you. 

Could you finally — before my time runs out, could you elaborate 
on how voter ID laws disenfranchise certain classes of voters? 

Ms. Weiser. Yes. Pardon me? 

Mr. Nadler. Could you elaborate on how these voter ID laws dis- 
enfranchise certain classes of voters? 

Ms. Weiser. Certainly. 

The evidence is and all — study after study shows that minorities, 
young people, low-income people are far less likely to have the 
kinds of State-issued photo IDs required by these laws. This has 
been confirmed repeatedly. And even in the few elections where 
photo ID laws have already been put in place, there have been a 
number of people who have been denied the right to vote, some 
even mentioned by Ms. Mitchell today. But there have been thou- 
sands of provisional ballots cast across the country by people who 
did not have a photo ID at the polls and countless more people who 
didn’t show up because they couldn’t meet those requirements, and 
I would be certainly happy to provide more information to the Com- 
mittee on that. 

Mr. Nadler. Thank you. 

Mr. Franks. I now recognize Mr. King for 5 minutes. 

Mr. King. Thank you, Mr. Chairman. 
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I apologize, I slipped in here a little bit late after you had opened 
your opening remarks, and I missed that video, and I would ask 
if they could run that video again, at least for my benefit. 

Mr. Franks. Absolutely. 

Mr. Conyers. Mr. Chairman, I will not object. 

Mr. Franks. The Chairman appreciates that. 

It is the gentleman’s time, I believe, anyway. 

[Played video] 

Mr. King. Thank you, Mr. Chairman. I thank staff for queuing 
that up for me again. 

I am shocked that the Attorney General isn’t shocked. I am 
shocked that the Attorney General hasn’t offered a response to this 
in a meaningful way. 

I sit in this Committee, and I have a friendly relationship with 
the former Chairman of the Judiciary Committee. And I remember 
and he will remember me presenting an acorn to him about 2007 
asking for hearings on ACORN, and we had a good discussion on 
that. We had private meetings working that to try to get that done. 

I remember the gentleman from New York, Mr. Nadler, say be- 
fore this Committee that he thought it would be a good idea to in- 
vestigate ACORN and walk that back some subsequent to that 
time. But it would have been a good time to investigate ACORN. 

It took a James O’Keefe to get this ACORN issue brought before 
America, and I carry this acorn in my pocket every day to remem- 
ber what happens to the foundation of American liberty when you 
have corrupt elections, when you have elections and votes that are 
being disenfranchised by fraudulent votes. 

Mr. Nadler. Mr. Chairman, point of personal privilege. 

Mr. King. We can suspend the clock. 

Mr. Franks. We will suspend. Please, sir. 

Mr. Nadler. I don’t believe I ever at any time said that I 
thought it would be a good idea to hold a hearing on ACORN. I did 
not, and I do not think that. I said at the time, if memory serves, 
that I would be happy to hold a hearing if credible evidence were 
developed that would justify that, but I never said it would be a 
good idea to hold a hearing on ACORN. 

Mr. Franks. Has the gentleman reconsidered since? 

Mr. Nadler. I have not. 

Mr. Franks. Okay, just wanted to make sure. 

Mr. King. I think I am reclaiming my time that I didn’t lose, and 
I will acknowledge the clarity that is in the memory of Mr. Nadler. 
However, it gave me a high degree of optimism that we would do 
the investigation that we needed to do and should have done. And 
at that point if there had been a follow-through on the part of the 
then majority we would have had a bipartisan approach to cleaning 
up corruption in elections. 

We did not get that. Instead, we got a waived vote on the floor 
of the House and the Senate that shut off all funding to ACORN 
itself, and so that has to be a part of the thought process that we 
are looking at at corrupt elections. And they admitted to over 
400,000 false or fraudulent voter registrations, and there have been 
multiple prosecutions for fraud, as Ms. Mitchell said. And so I 
would turn my 



85 


Maybe I do have a couple other narratives quickly. And that is 
I went to Massachusetts for Scott Brown’s election, 3 days, and I 
went into the voting booth or into the voting area in a Vietnamese 
region in Boston. And there a fellow came up that did not speak 
English. They asked him who he was, and they couldn’t understand 
the name that he was giving. They turned the voting rolls around 
and said, which one are you? He picked one and went in and voted. 
That is just a snapshot of what goes on in the polls in America. 

We have had the witness or the Secretary of State of New Mexico 
before this Committee, and when I asked her — this is several years 
ago — when I asked her, if I am working the voting area in New 
Mexico and I am a registered voter and I decide I am going to vote 
when I leave my shift and someone walks in and says they are 
Steve King, can I stop them? Can I challenge them? Answer, no. 

So on down to Venezuela, if you want to go vote for Hugo Cha- 
vez, you have to show a picture ID. 

In my short time that I have remaining, I would like to direct 
my question to Ms. Mitchell. In the States you have listed in your 
testimony, the 10 States — it starts with Iowa and it ends with Flor- 
ida — can you tell me whether it is the Attorney General or the Sec- 
retary of State that is moving these actions for voter fraud and 
what the political affiliation would be of those who are advocating 
cleaning up the voter fraud that is taking place in America? 

Ms. Mitchell. No, Mr. King, I don’t know the partisan affili- 
ation. But what I can tell you is that they are State and local au- 
thorities, both election officials and local law enforcement or dis- 
trict attorney. There is not a single instance where the Department 
of Justice is assisting in the prosecution. And that is one of the 
things that is disturbing to me, is that it is convenient, isn’t it, to 
announce that — to not prosecute these cases of voter fraud or elec- 
tion crimes and then to announce there are none. That to me is 
quite convenient, and I think that is what this Committee needs 
to ensure does not continue to happen. 

Mr. King. I thank the witnesses, and I yield back the balance of 
my time. 

Mr. Franks. Thank you, Mr. King; and I will not overlook you 
this time, Mr. Conyers. You are recognized for 5 minutes. 

Mr. Conyers. Thank you, Mr. Chairman. 

May I have unanimous consent to put in the Election Protec- 
tion — ^You Have the Right to Vote document? 

Mr. Franks. Without objection. 

Mr. Conyers. Thank you. 

[The information referred to follows:] 
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Think Getting “Free” ID Is Easy? Think Again! 

Proponents of government-issued photo ID laws say it’s simple to get “free” identification to exerdse our most 
fundamental right. In a recent interview <http://www.newschannel5.eom/storv/1 635()471/aovemor-haslam- 
raising-concems-about-voter-id-law) . Republican Tennessee Governor Bill Haslam, who signed into law voter [D 
requirements for Tennessee, stated he has hesitations with the new law because It will make it "unnecessarily 
hard" for some people ir5 his state to vote. 

"Given human nature, people tend not to address things until the last minute sometimes," Haslam 
said. "I'm concerned about that last minute, when seniors say, 'I really want to vote, I want to vote at the 
polling place, I don't want to vote absentee. Oh, I need to get a photo ID! ... and I'm concerned about 
the waiting time [at driver's licensing stations].” 

We’ve heard about people across the country struggling to obtain IDs in states with new government-issued 
photo ID requirements. Below you will find the stories we've collected from a diverse group of hardworking 
Americans. 

If you live in a state that requires government-issued ID to vote and have questions about what is needed to get 
a free ID, check out our Voter ID Toolkits (http://www.lawverscommittee.orq/paqe7idsOQ47> . 

Indiana 

Angela Hiss 

Notre Dame University student Angela Hiss was barred from voting in Indiana because her Illinois driver’s license 
was not accepted as proof of identification. Thousands of students like Angela will have difficulty voting in the 
next election because of repressive voter ID laws. Read more (httD://articles.latimes.conn/2Q08/mav/Q7/nation 
/na-voterid71 

Pennsylvania 

Bea Bookler 

Bea BooWer has voted in every election since 1940 but now 72 years later she may not be able to cast what 
she believes might be her last vote. At 93 years old, Ms. BooWer lives at an assisted living facility in Chester 
County, no longer posseses photo ID and does not have her birth certificate to obtain ID, Read More 
(http://artIcl6S.phHiv,com/2012-03-27/news/31 245392 1 voter-id-bill-id-requirement-law-disenfranchises/21 

South Carolina 

Amanda Wolf 

Amanda Wolf used to be able to vote using her student ID card. Under South Carolina’s new voter ID 
requirements, however, Amanda has had to wait 6 months io even get the paperwork necessary for her to apply 
for an acceptable form of ID to allow her to vote. Adopted in Georgia, Amanda’s name was different on her 
birth certificate, which also included the names of her birth parents. When Amanda went to Vital Records to ask 
for a change, she found out that they would only accept a major credit card, which she didn’t have. Finally, after 
6 months and with the help of a Judge, she was able to get her new birth certificate and apply for an ID. Read 


1 of6 


4/18/2012 9:48 AM 



87 


Think Getting ‘'FrL;c” ID Is Easy? HiuJt Again! - Election Protectioa http://www.S66ourvote.org/page7iiMlllO 

more fhtto://video.Dbs.orq/video/2197962217/) 

Delores Freelan 

59.year-old Delores Freelan of South Carolina lives on disability, and cannot afford to petition her home stale of 
Callforrda to change her name and fix an error on her birth certificate. Without a valid birth cerlincate, she 
cannot get a photo ID to vole. Read more thttp;//www.thesunnews.com/2011/07/09/22681 38/group-tartiets- 
voter-ld-law.htmh 

Donna Suggs 

Donna Suggs, born by midwife, does not hav© a birth certificate. Because her birth was never reported, Donna 
could not gel the necessary birth certificate to apply for an ID to vote. Only after an attorney stepped in to help 
was Donna able to successfully get her free ID. Read more (http://video.pbs.org/video/21979522l7/l 

Larrie Butler 

Larrie Butler, born and raised in South Carolina, is 85 years old. Denied a new driver's license because he 
doesn’t have a birth certificate, Larrie went to ^tal records to get one and was told he’d need to provide his 
school and out-of-state driving records. When he returned with the documents, Larrie was told he had failed to 
prove his identity because he coJd not get his elementary school records, as the school had since closed. He 
was then told that he could only get a birth certificate if he paid to get his name changed. 

Watch the video below for Larrie's own account of the incident 


Willie Blair 

Willie Blair, a 61-year-old sharecropper from Sumter, South Carolina has never been to school and cannot read, 
His name, givertto him by his stepfather, does not match the name on his birth certificate, meaning he cannot 
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use the certificate to get a photo ID to vote. Read more <http:/Avww.nDr.ora/2011/10/19/14150a278/opponentSr 
sav-s-c-^-votinq-law-unfair-for-the-poorl 

Tennessee 

AlStar 

A homeless man was initially denied a free state voter ID he requested to replace his lost driver's license. After 
being turned away at the Department of Safely, he contacted his US Representative and eventually received lis 

free ID. Read more thttp://bloas.te nne 5 sean.com/politics/ 20 il/nashville-hon 1 ele 5 s-n 1 an- 5 avs-he-qot-voter- 
id-runaroundO 

Darwin Spinks 

86-year-old Darwin Spinks, who served in World War II and Korea, had to pay for a "free" Tennessee voting ID. 

Read more (http://thinkprQgress.orq/iusticey2011/10/26/353712/tennBssBE-vBteran-voter-id-pav/) 

Dorothy Cooper 

96-year-old Dorothy Cooper of Tennessee could not get a free voter JD because she could not produce her 
marriage license. Ms. Cooper presented a birth certificate, a rent receipt and a voter registration card, but was 
still denied the ID. Now, for the first time since the 1 960s, she may not be able to vole. Read more 
fhttp:J'/thinkprogress:org/iu8tice/2011/1Q/Q5/336392/96-vear-old-tannes8ee-woman-denied-voter-id-because- 
she-didnt-have-her-marriaqe-license/'l 

Lee and Phyllis Campbell 

Lee and Phyllis Campbell, a retired couple from Tennessee, were asked to pay for a new license because the 
free IDs involve "too much paperwork." Mr. and Mrs. Campbell testified before members of the House Judiciary 
Committee about their ordeal. Read more fhttpb/democrats.iudiCFarv.house.qov/sites 
/democrats.iudiciarv.house.gov/file8/documents/Campbeli111114.pdft 

Marie Crittenden 

92- year-old Marie of Etowah, Tennessee has consistently voted since 1 948. However, with the passage of new 
voter ID requirements, Marie almost couidn’t vote. After being misinformed about the necessary identification 
and paperwork numerous times, Marie could only vote due to the determined aid of her niece, who convinced 
the election commission to use common sense and allow Marie to cast her ballot. Read more 
(http:/ywww.wrcbtv.com/storv/16664315/92-vear-old-tackled-voter-fd-issuesl 

Thelma Mitchell 

For 30 years Thelma Mitchell cleaned the Tennessee state capitol, including the governor’s office. Now the 

93- year-old won’t be able to vole for the first time in decades after being told that her old state ID failed the new 
voter ID regulations and cannot produce a birth certificate. Read more fhttp://thinkproqres5.orq/iu5tice/2Q1iyi2 
/26/395287/93-vear-old-tennessfefe-woman-who-cleaned-state-capitol-for-30-vears-denied-voter4d/) 

Virginia Lasater 

91 -year-old Virginia Lasater of Murfreesboro, Tennessee could not get a voter ID because, with 100 people 
ahead of her and no ciiairs, she could not physically wait at the DMV. Ms. Lasater has been voting and working 
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i on campaigns for more than 40 years, and now may be derued her right to vote. Read more 
(http://www.nashviHeledaencom/editorial/Article.aspx?id=55529) 

Wisconsin 

Anthony Sharp 

19-year-old African-American Milwaukee resident does not have any of the accepted forms of photo ID under 
the law and does not have the income to afford the 320 certified copy of his birth certificate in order to vote. 

Read more fhttp://www.aclu.orq/votlnq-rlqhts/ac[u-files-lawsuit-chalienarng-wisconsins-unconstitutional-voter- 
Id-law) 

Bettye Jones 

Bettye Jones is 70 years old and has voted in every election since 1959. Active in the Civil Rights movement, . 
she fought for her right to vote and never dreamed it coiJd be taken away. Bettye’s mother gave birth to her in 
a time when African Americans in the South could not get hospital care, meaning that Bettye was born at home. 

No birth certificate was ever filed to record her birth. However, Bettye has a current and valid Ohio driver's 
license and had never had any problems voting until she moved to Wisconsin. Here, Bettye found that she will 
be denied the right to -vote. With no birth certificate on file, she cannot get the ID that Wisconsin requires to cast 
a ballot: the state’s law will also not allow her to use her but of state driver’s license to prove her Identity. Read 

more ihtlP://www.hufnnatonpost.comfludith-browne-dianis/bloodv-sundav-then-and-nQ b 1324148.htmn 
Carl Ellis 

Carl is a U.S. Army veteran living in a homeless shelter in Milwaukee. His oniy photo ID is a veteran ID card, 
which is not accepted under the law. Read more fhttpiy/www.aclu.orq/votinq-riqhts/aclu-files-lawsuit- 
challengino-wisconsifis-unconstitutional-voter-ld-lawi 

Chris Larsen 

Wisconsin Department of Safety worker Chris Larsen was fired after encouraging his co-workers to irform 
citizens that IDs are free for the purposes of voting. To save money, Wisconsonites will only receive ID cards 
for free if they know on their own that they need to check a box on their application, otherwise they will be 
charged. Read more fht.tp:/ytommuckraker.talkinqpoint5memo .com/2 011/091w]s employ ee fire d for e - 
mail defying voter-id pol.php) 

Florence Messing 

96-year-old Florence is disabled and rarely leaves her home, voting by absentee ballot. After writing to the 
state asking how to get a photo ID under Wisconsin’s new government-issued photo ID law. she was told H 
would cost her $28, even though Wisconsin ID cards are supposed to be free. To even apply for the ID, 

Florence needed a birth certificate, of which her natal state of Iowa told her th^ had no official record. Read 
more (http:/,iwww.npr.orq/2012/01/28/146006217fwhv-new-photQ-idJaws-mean-some-wont-vote?sc=tw) 

Gil Paar 

Mr. Paar who served in the military for four years was not allowed to vote because his Veteran's card, which is 
issued by the United State Department of Veterans Affairs and contains both his photo and address is not one of 
the approved forms of government-issued photo ID under Wisconsin's new voter ID law. Despite having a 
driver's license that would have allowed him to vote, Mr. Paar refused because a VA card is the only form of 
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photo ID that many veterans have. Read more <http://ww w .iournaHime3.coinMews/local/mount-pleasant- 

man-refuses-tQ-vote-after-finding-veteran-s/article 03e7a d 6D-5cfB-11e1-a5e2-0Q1871e3ce6c.html?mode=storY) 

JoAnne Batthazor and Jeannie Vasen 

69-year-old JoAnne Balthazor of Wisconsin waited at the DMV for almost 2 hours to receive her free ID for 
voting. Jeannie Vasen, 43, didn't have enough money with her to get a replacement ID. and ended up leaving 
without getting her ID after Wisconsin DMV workers failed to inform her the ID was free. She later returned and 

got her free ID. Read more fhttp:/Jhost.madison.com/wsi/newsfl Qcal/qQvt-a nd-politicsfarticle e1412868: 
fl43A-1ieO-bcClc-001 cc4c0Q2eQ.htmH_ 

Lauren Ehlers 

A student at UW-Madison, Lauren Ehlers had registered to vote two months before the election. However, 
when she arrived to the polls at 7 a.m. so she could vote before work, Lauren was turned away because her 
name was not on the rolls. She had to return to the same pollir^ place later in the day to provide a document to 
proving her address of residence just so she could cast a ballot. Read more (http:/;www.thedailvpage.comjd jliy 
/arttcle.Dhp?article=36026t 

Marge Curtin 

62-year-old Marga Curtin has lived and voted in the same area for 40 years. Aithoagh her name and address 
were iisted on the roiis and the poli workers, Induding her friend of over 40 years, knew and recognized her, 

Marge was not allowed to vote because she didn't have a photo ID. Racently injured in a car accident, Marge 
said she didn't think she'd be able to make the long trip to the DMV to get an ID and went to vote at the polls 
anyway, as she always does. Unfortunately, here she- discovered that she was barred from voting despite her 

unquestionable identity. Read more fhttD.4www.thedaitvp a ae.com/dai1vfarticie. php?article=360261 

Rita Platt and John Wolfs 

On a day off from work, Rita and John drove 45 minules to a DMV to get Wisconsin driver's licenses so they 
could vole in the upcoming election. However, when they arrived shortly after the DMV had opened, they were 
told that the computers were down. The couple decided to fill out the necessary paperwork, in the hopes that 
the computers would be up and running by the time they'd gone through the approval steps. 

Alter presenting a current Iowa driver's license, social security card, bank statement, and pay stub, John was 
denied an ID and told he hadn't proven his identity. Rita was told that neither her expired Iowa driver's license 
nor pay stub from the state qualified as proof of identification and that she'd need to pay for a certified birth 
certificate or bring a US passport to be approved. Even though Rita had previously had a Wisconsin driver's 
license and the worker could still find her in the system, Rita was informed that she could not get a license or 

even a voter ID. Read more lhttn:;iwww.wivolce5.c.rn;2011l12f1Qfwlscon3in-cou ple-iinable-lo-qet-id-to-vote?) 

Ruthelle Frank 

Ruthelle is an 84-year-old elected official and has sereed on her village board since 1996, who without a birth 
certificate cannot obtain an ID needed to vote under Wisconsin law. Read more 

m«ntlwww.wausaurii,ilvherald.comfarlicle?2Q111Z04fWDH06;i12040373?Voter-I D-becpme5-law-uninlended. 

consequences) 

Ruthelle explains the difficulty she faces in trying to obtain photo ID: 
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What's your story? Toll us how voter ID laws have affected vou! <httD://6iqnup.lawverscommiUes.org/p/dla 
/action/Dubiic/?action KEYg4850) 


■J/IS/OfllO 0-4fi AM 


Mr. Conyers. Now, we have a serious set of problems about vot- 
ing, and we need to do as much about it as possible. But it is hard 
for me to imagine that the Attorney General of the United States, 
the chief law enforcement officer, Eric Holder, is somehow laying 
down on the job about getting people registered and able to vote 
more easily and to have — to ensure that their votes are counted. 

What we are in need of in this Committee is to have a hearing 
that examines the number of laws that significantly impact access 
to voting, and that is the presentation of voter ID, and I am going 
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to ask our attorney, Ms. Weiser, to expand on why some of these 
forms of identification are, in fact, restrictive. 

Second, that we don’t have any massive fraud problems. We have 
no record of people voting in great numbers who should not be vot- 
ing. And then there is this old scheme going on in many States to 
eliminate early voting opportunities, same day registration, and 
even registering people to vote. I think these are the kind of prob- 
lems that this Committee could do much more with, and I am 
going to ask the Chairman and the Ranking Member to join me 
and Chairman Smith in additional hearings in this area. 

I would like now to yield to our distinguished witness. 

Ms. Weiser. Thank you. Thank you, Mr. Chairman. 

As I noted, the ID laws that we have seen passed this year are 
far more restrictive than the ones we have seen in the past, and 
they ask for IDs that 11 percent of Americans, largely minorities, 
younger voters, older voters, people with disabilities, the poor, do 
not have. The fact that 73 percent of Americans might think this 
is a good idea is not surprising, when 89 percent of them actually 
have these forms of IDs, but we do not allocate — but this kind of 
support is not a good enough reason to exclude the 11 percent of 
people who do not have those IDs. That is not what constitutional 
rights or the Voting Rights Act are for. 

And I should note that, despite what has been said, the reason, 
the justification put forward for these laws is one that is actually 
nonexistent. The kind of voter fraud that these laws address, in- 
person impersonation fraud, has been shown investigation after in- 
vestigation, study after study to be virtually nonexistent. An Amer- 
ican is more likely to be hit by lightning than to commit this kind 
of voter fraud. 

And it is not because people have not been looking or because the 
Department of Justice has not made this enough of a priority. 
From 2002 through 2005, this was, in fact, a top priority of the De- 
partment of Justice to investigate and prosecute voter fraud. And 
what they came up with is 38 possible cases and only one that in- 
volved in-person impersonation fraud over hundreds of millions of 
votes cast. So this is really something that we already have good 
laws in place that prevent this. 

Mr. Conyers. Professor, do you have any view of Crawford v. 
Marion that we need to clear up in this discussion before the Sub- 
committee today? 

Ms. Weiser. Well, certainly I should add that the Crawford case 
did not hold that voter ID laws generally are constitutional or that 
they are not discriminatory. What the Crawford court said is that 
the Indiana law on the record, the very limited record before it, be- 
fore the law had ever been put in place, could not be invalidated 
on its face. The plaintiffs had to come back if they wanted to and 
actually show that the law, as applied in real life, would actually 
discriminate or would actually disenfranchise eligible voters before 
the Court would actually consider that kind of challenge. So it ac- 
tually made no pronouncement about the legality under the Con- 
stitution or any other law of voter ID laws in particular as applied 
in the real world. 

Mr. Conyers. Thank you. And thank you, Mr. Chairman. 

Mr. Franks. Thank you, Mr. Conyers. 
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I would now recognize Mr. Scott for 5 minutes. 

Mr. Scott. Thank you, Mr. Chairman. 

Ms. Weiser, following up on that, there appears to be a difference 
in challenges whether you are a noncovered State in a constitu- 
tional challenge in free clearance under section 5. In the Crawford 
case that you have indicated there was no evidence of a discrimina- 
tory effect, and if you don’t know one way or the other, what hap- 
pens to a constitutional challenge? 

Ms. Weiser. In a constitutional case, you need to actually 
prove — you need to prove the discriminatory intent. In the Voting 
Rights Act, the burden is on the State. 

Mr. Scott. And if there is no — if you don’t know one way or the 
other, you lose the constitutional challenge? 

Ms. Weiser. That is correct. 

Mr. Scott. But the State does not carry its burden to show that 
it is not discriminatory, so it cannot be precleared if nobody knows. 
Is that right? 

Ms. Weiser. That is right. 

Mr. Scott. And the covered States, the covered — isn’t it true 
that the covered States are covered the old-fashioned way, they 
earned it? 

Ms. Weiser. Certainly they covered — this Congress amassed a 
very extensive record in 2006 demonstrating that the States that 
are covered under section 5 of the Voting Rights Act still have a 
problem of discriminating against minorities in voting and still 
merit coverage under that law. 

Mr. Scott. Thank you. 

Ms. Mitchell, you mentioned somebody that got multiple voter 
cards, presumably because people didn’t bother to change address, 
and they all got sent to the same person. Are you suggesting that 
we need procedures to protect against somebody showing up mul- 
tiple times in the same precinct, claiming to be different people in 
the same precinct? Is that something we need to concentrate on? 

Ms. Mitchell. I think whatever steps we can take to ensure the 
integrity of the election is appropriate. 

Mr. Scott. You are not suggesting that somebody showing up 
multiple times in the same precinct is a problem? 

Ms. Mitchell. You think that that can’t happen? I absolutely be- 
lieve it can happen. These polling places are chaotic. 

Mr. Scott. Okay. Somebody showing up multiple times in the 
same precinct is a problem that needs a focus. 

Can you tell me the process, Ms. Mitchell, of obtaining an ID suf- 
ficient to comply with voter ID laws, what the process is if you 
don’t have an ID? 

Ms. Mitchell. If you do not have an ID, it varies from State to 
State. But I can tell you that in most of these States, generally 
speaking, certainly in the case of South Carolina and in the case 
of the Virginia law that is pending at the moment, in most of these 
cases, there are alternatives. You can cast provisional ballots. The 
States will issue free IDs, will provide transportation to obtain the 
IDs. 

Mr. Scott. Okay. What is the process? What documents do you 
need? 
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Ms. Mitchell. To be able to get an ID? I do not know the an- 
swer to that question. You go and have your photograph taken at 
a 

Mr. Scott. Are you a lawyer? 

Ms. Mitchell. I am, but that varies from State to State. 

Mr. Scott. Okay. 

Ms. Mitchell. So which jurisdiction are you asking about? 

Mr. Scott. Well, maybe that is the point. If you don’t have an 
ID, you don’t even know where to — a lawyer doesn’t even know, 
can’t even articulate where you would start. 

Ms. Mitchell. Well, different States would have different re- 
quirements. For instance, if you move into the District of Colum- 
bia — when I moved into the District of Columbia, you can present 
a utility bill, you can present a copy of a — you can show your 
check, a checkbook that has your name on it, you can show a lot 
of different kinds of information. 

Mr. Scott. But that is not a photo — that is not with your photo 
ID. 

Ms. Mitchell. No, that is in order to obtain your photo ID. 

Mr. Scott. You can get a photo ID sufficient with a utility bill? 

Ms. Mitchell. In most jurisdictions, yes. 

Mr. Scott. Okay. How do you prove your citizenship? 

Ms. Mitchell. Well, the Federal law requires that you have to 
have a birth certificate or a passport. And, actually, it is the Fed- 
eral law today, as enacted by Congress in 1986, that in order to get 
a job every employer in this country is supposed to require two 
forms of proof of citizenship. 

Mr. Scott. Ms. Weiser, can you explain how long it takes to get 
some of these documents and some of the problems? Like if you 
were adopted or if you are old and no hospital records are available 
and if your name doesn’t agree with the birth certificate, like you 
were married or divorced or something, what kind of complications 
can occur and how long it can take to get an ID? 

Ms. Weiser. Certainly. Ms. Mitchell is correct that the require- 
ments for obtaining photo ID do vary State by State, but in vir- 
tually every State a birth certificate is required, and that is some- 
thing that certainly has caused a lot of problems for many potential 
voters seeking to get IDs. 

There was a highly publicized case of a 96-year-old woman, Doro- 
thy — I forget her last name — from Tennessee who did not have a 
copy of her birth certificate and was unable to obtain photo ID in 
order to vote, and she had been voting for 70 years. This is some- 
thing that many individuals get caught up in a catch-22 of needing 
a birth certificate to get a photo ID, and of needing a photo ID in 
order to get a birth certificate issued, as one example. 

Many States certainly do not have expedited procedures for peo- 
ple to get photo IDs. There is a lot of processing that goes into that, 
and that could also create a lot of snafus for people seeking to vote, 
as another example. 

Mr. Scott. How long can this take? 

Ms. Weiser. I don’t know the range of time, but I am happy to 
provide that in writing after. 

[The information referred to follows:] 
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The following is additional written information to supplement my response to Mr. Scott 's 
question on page 62, line 1392 of the transcript: 

The time it takes to obtain a state-issued photo ID varies, depending on what documentation the 
voter has in his or her possession, whether the voter has the financial resources to obtain any 
additional documentation needed to obtain photo ID, and whether the voter has access to 
transportation to get to an ID-issuing office in the state. 

Most states require birth certificates to obtain photo IDs. If a voter does not have a birth 
certificate in his or her possession, that can add significantly to the total time it takes a voter to 
obtain photo ID. The time it takes to obtain a birth certificate varies from state to state. 

In Wisconsin, Pennsylvania, Kansas, and Tennessee — all states with new strict photo ID laws — 
voters can obtain birth certificates on the day they request them only if they show up in person to 
the office that maintains vital records in the state capital — Madison, Harrisburg, Topeka, and 
Nashville, respectively. Otherwise, according to official state websites, a voter must wait up to 
four weeks in Wisconsin, 10 days in Kansas, and six weeks in Tennessee, for his or her 
application to be processed, A voter can accelerate this process by using VitalChek, a private 
online document request service that is accepted in most states that require photo ID to vote, with 
the exception of Texas and Georgia, which use different online document request services. But 
this service is extremely costly, doubling or even tripling the cost of a birth certificate. What is 
more, the processes in Kansas and Pennsylvania to waive the cost of a birth certificate are not 
available for users of VitalChek. 

Only Pennsylvania and South Carolina do not require a voter to obtain a birth certificate or 
similar documentation to obtain an ID suitable for voting. A person bom in Pennsylvania can 
provide proof of residence, and the state will then undertake a process to confirm the person’s 
birth and citizenship. That process typically takes up to ten days, according to the state’s official 
website. South Carolina requires only a voter registration card to obtain a photo ID voter 
registration card, but the voter has to travel to the county seat to obtain that card. 

Once a voter has all the underlying documentation required to obtain photo ID and access to an 
ID-issuing office, it typically takes several hours for a voter to obtain a state-issued photo ID. 


Ms. Weiser. And I should also add that the documents that are 
required to obtain photo IDs that are supposedly free now in the 
States that are requiring them typically cost money and typically 
are not made available for free, with the single exception of the 
Kansas birth certificate, which now can be made available for free. 
And so these IDs will also create financial burdens for those seek- 
ing to obtain them simply for voting. 

Mr. ScoTT. And so it doesn’t prevent you from voting, it just puts 
a little barrier. So you can’t identify a single person who was de- 
nied the right to vote. But if you are trying to register — if a thou- 
sand people are trying to register, a lot of them are just not going 
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to get their paperwork in on time to be able to register and show 
up to vote; is that true? Some of them 

Ms. Weiser. That certainly sounds accurate. But there are also 
many people who, no matter how hard they try, are still unable to 
obtain photo IDs, even those who think about it months and 
months in advance of the election. So, for some people, it is actually 
an absolute barrier as well. 

Mr. Scott. Thank you, Mr. Chairman. 

Mr. Franks. And thank you, Mr. Scott. 

Without objection, the Chair would submit for the record an arti- 
cle by Hans von Spakovsky, Every Single One: The Politicized Hir- 
ing of Eric Holder’s Voting Section. I commend it to your reading. 

[The information referred to follows:] 
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Every Single One: The Politicized Hiring of Eric Holder's Voting Section 

Posted By Hans A. von Spakovsky On August 8, 2011 @ 12:00 am In Uncateqorized | i 24 Comments 

Recently released documents — disclosed by the Obama Justice Department only after a court battle 
— reveal that the Civil Rights Division at the Department of Justice is engaging in politicized hiring in 
the career civil service ranks. Typical Washington behavior, you say? Except the hiring in question is 
nearly unprecedented in scope and significantly eclipses anything the Bush administration was even 
accused of doing. And the evidence of the current political activity is far less impeachable than what 
was behind the libelous attacks leveled at officials from the Bush years. 

For nearly a year, the Civil Rights Division rebuffed PJ Media’s Freedom of Information Act request for 
the resumes of attorneys hired into the Division during the tenure of Eric Holder. PJM was finally 
forced to file a federal lawsuit earlier this year. Only then did Justice relent and turn over the 
documents. The result leaves little wonder why PJM's request was met with such intense resistance. 

The Department's political leadership clearly recognized that the resumes of these new attorneys 
would expose the hypocrisy of the Obama administration's polemical attacks on the Bush 
administration for supposedly engaging in "politicized hiring" — and Uiat everyone would see just how 
mllltantly partisan the Obama Civil Rights Division truly is. Holder's year-long delay before producing 
these documents — particularly when compared to the almosl-instantaneous turnaround by the Bush 
administration of a virtually identical request by the Boston Globe back in 2006 — also shows how 
deep politics now runs in the Department. 

As Richard Pollock of PJ Media cbsei ved in an article, none of this should surprise anyone even 
remotely familiar with Holder's highly partisan nature. Indeed, Holder boast ed to the American 
C ons titution Socie ty (an organization started as a liberal counterweight to the Federalist Society) 
back In June io'os that the Obama Justice Department was "going to be looking for people who share 
our values," and that "a substantial number of those people would probably be members of the 
American Constitution Society." The hiring records from Holder's initial thirty months in office 
underscore how serious he was about this mission. 

This is the first in a series of articles by PJ Media about the Civil Rights Division's hiring practices since 
President Obama took office. These accounts will put to the test Holder's repeated (and all-too-rarely 
scrutinized) statement that ideological considerations play no role in the hiring of career attorneys 
in his Department — a test that the Department's practices clearly fail. 

The evidence will demonstrate that, in contrast to the Bush administration's Civil Rights Division — 
which hired individuals from across the political spectrum — there has been nary a token conservative 
welcomed into the Division under Holder. More than that, though, this series will show that the ranks 
of new civil servants arriving in Holder's dvil rights shop in protected civil service slots are some of 
the most strident ideologues in Washington. 

But don't just take my word for it. Let the resumes speak for themselves. 

We start today with the Civil Rights Division's Voting Section. This Section is responsible for enforcing, 
among other things, all aspects of the Voting Rights Act. This includes reviewing redistricting and 
other pre-clearance submissions under Section 5 of the Voting Rights Act that covered jurisdictions 
throughout the country must submit to the Justice Department for approval. Redistricting maps, voter 
ID statutes, citizenship verification iaws, and a host of other politically contentious election issues rest 
in the hands of these Voting Section bureaucrats. 

Long a refuge of partisan activists and ideological crusaders, the Section has been filling its ranks over 
the last 30 months with like-minded liberals ready to do the bidding of left-wing advocacy 
organizations. Sixteen attorneys have come on board in this hiring binge. Who are these new 
radicals? 

Brvan Sells : Mr. Sells was recently hired as one of the Voting Section's new deputy chiefs. He comes 
to the Department from the ACLU’s Voting Rights Project, where he worked for nearly 10 years as a 
Senior Staff Counsel. During his tenure, his organization strongly opposed all voter ID iaws and 
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challenged the right of states to verify the U.S. citizenship of Individuals seeking to register to 
vote. He also characterized state felon disenfranchisement laws - which are expressly authorized 
in the Constitution — as a "slap in the face to democracy," and consistently took the most aggressive 
(and generally legally unsupportabte) positions on redistfictino cases throughout the country. 

Meredith Bell-Platts : The other new deputy chief hired by the Voting Section, Meredith Bell-Platts, 
also comes from the ACLU's Voting Rights Project, where she, too, spent nearly 10 years. Much of her 
time there was devoted to blasting voter ID requirements, which she cUsimed were motivated by 
people who do not want to see blacks vote (an issue on which she consistently lost in court). Before 
arriving at the ACLU, Ms. Bell-Platts was a founding member of the Georgetown Journal of Gender 
and the Law, a publication whose stated "mission is to explore the impact of gender, sexuality, and 
race on both the theory and practice of law" and thereby "complement[] a long tradition of feminist 
scholarship and advocacy at the [Georgetown] Law Center." 

Anna Baldwin : While all of the new trial attorneys hired into the Voting Section have streaks of 
radicalism, few can match Ms. Baldwin. A financial contributor to the Obama presidential campaign, 
she clerked for two liberal Clinton appointees on the federal bench and then worked briefly at Jenner 

6 Block (a D.C. law firm which has been a major feeder of Democratic political appointees to the 
Obama administration), where she primarily pursued liberal positions in pro bono litigation. During 
law school, she interned at the International Labor Rights Fund and Women's Agenda for Change. 

Prior to that, Baldwin served for three years as field coordinator for Equality Florida, where she 
"coordinated lobbying and state legislative policy work on behalf of Florida's gay, lesbian, bisexual, 
and transgender communities." Meanwhile, in her undergraduate days at Harvard, she was a member 
of the " Q u e er Re sis tanc e Front" and was frequently covered in the Harvard Crimson for her 
radical antics. A review of these campus newspaper articles suggests that Ms. Baldwin will have to 
work very hard to separate her activist politics from her role as an apolitical civil servant. Then again, 
if she takes her cues from most of her Voting Section colleagues, she won't even need to attempt 
such separation. As the New Black Panther Party voter intimidation case showed, partisanship and law 
enforcement are one and the same in Holder's Civil Rights Division. 

Risa Berkower : Ms. Berkower was hired into the Voting Section foliowing a clerkship with U.S. 

District Judge Christopher Droney, a liberal jurist who President Obama recently n omin ated to the 
Second Circuit and whose brother is the former state chairman of the Connecticut Democratic Party. 
During law school at Fordham, she interned in the Department of Education's Office for Civil Rights, a 
notorious hotbed of left-wing activity. She also worked on the "Student Hurricane Ne two r k" with 
members of the NAACP LDF, the Advancement Project, and the Lawyers' Committee for Civil Rights. 

It was In her undergraduate days at Yale, though, that she really let her left-wing political colors 
shine. While on the Yale College Council, she wrote an editorial advocating support of unionization 
of Yale graduate students and advocated "neutrality" in card-check reform (which has become a major 
Obama Initiative as a sop to organized labor). 

It is quite ironic that a lawyer who refused to oppose the effort by unions to get rid of the secret 
ballot, a fundamental mainstay of our democracy, is now charged with protecting voting rights. All of 
the leadership positions on Berkower's resume were conspicuously redacted by the Obama 
administration in its FOIA response to PJM. And lest you think she abandoned her radical ways since 
arriving in the Civil Rights Division, Ms. Berkower is the same Voting Section attorney who negotiated 
the outlandish consent decree with the state of Rhode Island earlier this year in a case under Section 

7 of the National Voter Registration Act which, as Christian Adams dotaiied extensively, ignored 
the requirements of federal law and represented a gross abuse of federal authority. 

Daniel Freeman : Mr. Freeman comes to the Voting Section foiiowing a fellowship at the New York 
Civil Liberties Union. He previously interned at the ACLU, where he assisted the organization with its 
efforts to attack the Bush administration's national security policies. He also helped to challenge the 
"state secrets privilege" and to support the rights of terrorist detainees at Guantanamo Bay during an 
internship at Human Rights First. 

On his resume. Freeman proudly notes his membership in the liberal American Constitution Society, 
as well as his service as co-chair of the Yale Law School Democrats. Of course, being a member of the 
American Constitution Society does not bar you from federal employment. Yet the Bush 
administration was rast i o a led for hiring lawyers who were members of the Federalist Society. 
Incidentally, Mr. Freeman is helping lead the Voting Section's review o f r edlsLriaiiiQ sub m issions 
from the state of Alabama. 
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Jeniah Garrett : Ms. Garrett worked for approximately five years as an assistant counsel at the 
NAACP Legal Defense and Education Fund (LDF), where she worked on voting-related litigation. She 
co-drafted the NAACP LDF's amicus brief in Crawford v. Marion County Board of Elections, claiming 
that voter ID laws are unconstitutional (a position the Supreme Court rejected in an opinion by Justice 
John Paul Stevens). 

Garrett also was a member of the organization's litigation team in Hayden v. Paterson, arguing that 
felon disenfranchisement laws violate the Voting Rights Act (a position the Second Circuit rejected). 
She is a member of the American Constitution Society and recently gave a presentation at Yale Law 
School on "The Future of Black Legal Scholarship and Activism." Although DOJ's FOIA shop notably 
redacted her other activities on her resume, perhaps legislators in Virginia can ask her about them : 
she is the redistricting point of contact for the Commonwealth. 

Abel Gomez : Mr. Gomez initially came to the Voting Section in the waning days of the Clinton 
administration as part of a wave of hiring engineered by former Acting Assistant Attorney General Bill 
Yeomans. The intent: stack the Civil Rights Division with left-wing activists before President Bush took 
office. Gomez had previously served for six years as a public defender in Tallahassee, Florida. In 
2007, he left the Civil Rights Division to join another component of the Department of Justice, but was 
eager to rejoin the Voting Section once Obama and Flolder were in charge. In addition to his voting 
work, FEC records reveal that he is a significant financial contributor to the "Gay and Lesbian Victory 
Fund” and to organizations opposing California's Proposition 8 (Marriage Protection Act). 

Bradley Heard : Before joining the Voting Section, Mr. Heard worked for a number of years at the 
Advancement Project, a radical left-wing voting organization. The Advancement Project has worked 
closely with the ACLU, NAACP LDF, Lawyers’ Committee for Civil Rights, and other liberal advocates 
to oppose voter ID statutes, felon disenfranchisement laws, and ddzenshlp verification regulations, 
and to take myriad other militant positions on state and federal voting rights laws. Mr. Heard fit right 
in at the Advancement Project, having previously founded the Georgia Voter Empowerment Project, 
which describes its .misiLQn. as increasing the “civic participation levels of progressive-minded 
Georgians." 

Amusingly, before moving to Washington, Mr. Heard had a nasty breakup with his plaintiff's civil rights 
firm In Atlanta. He commenced !!tlgatip_n against his partners, who In turn claimed he was 
engaging In misconduct. Heard then sought criminal arrest warrants against his former partners, 
charging that they had engaged in false voter registration and voting by an unqualified elector, both 
felonies. The court declined to issue the warrants. South Carolina offldals can ask Mr. Heard about 
these events during his review of the state's redistricting submission; after all, he is the point of 
contact for the Voting Section. 

Michelle McLeod : Ms. McLeod has overcome substantial adversity in her personal life, and her 
story is an admirable one in many respects. But her liberal bona fides are equally genuine, and likely 
represent the primary reason why she was hired into the Voting Section under Eric Holder's regime. 
Ms. McLeod came straight to the Justice Department after her graduation from law school at the 
University of Maryland, where she worked as a research assistant to Professor Shei riiyn Tflli a 
radical academic whose writings and media appearances on voting rights and race issues take her 
well out of the mainstream. 

Ms. McLeod also worked in the law school's Post-Conviction Appellate Advocacy Clinic, assisting 
convicted felons with their direct appeals and habeas corpus challenges. As an undergraduate at East 
Carolina University, she interned for the SEIU Local's New York Civic Participation Project, where she 
wrote articles favorable to labor unions. She also interned for the National Employment Law Project, 
drafting pro-union articles and other publications relating to workers' rights. She is now one of the 
Voting Section's n oints of contac t 1^®' for redistricting in Mississippi. 

Catherine Meza . Ms. Meza, who contributed $450 to Barack Obama’s presidential campaign before 
getting hired by the Voting Section, has a rich history of liberal advocacy. During law school at 
Berkeley, she interned for (i) the NAACP LDF, where she worked on voting rights and "economic 
justice" issues, (ii) Bay Area Legal Aid, (iii) the ACLU of Northern California, (iv) the Mexican American 
Legal Defense and Education Fund (MALDEF), (v) Centro Legal de la Raza, and (vi) the East Bay 
Community Law Center Workers' Rights Clinic. She also worked as a legislative intern for Democratic 
Rep. (now Sen.) Robert Menendez of New Jersey as part of a fellowship with the liberal National 
Association of Latino Elected and Appointed Officials. On her resume, Meza proudly proclaims her 
membership in the American Constitution Society and her role as an Advisory Board Member of the 
Thelton Henderson Center for Social Justice. Talk about filling the whole bingo cardi Meanwhile, while 
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working a brief stint at the Fried Frank law firm after law graduation, she assisted on a pro bono case 
[21] seeking to preserve the confidentiality of ID cards issued to illegal aliens by the city of New 
Haven, Connecticut, an effort to help illegal aliens avoid being prosecuted for violating federal law, 

She also helped draft a rep ort for the United Nations Committee on the Elimination of All Forms of 
Racial Discrimination in which she suggested that the U.S. "government's programs and policies 
continue to perpetuate segregation and concentrate poverty in communities of color." 

Kelli Reynolds : Ms. Reynolds arrived in the Voting Section having worked for several years as the 
Senior Redistricting Counsel and Assistant General Counsel at the NAACP. While there, she managed 
the organization's National Redistricting Project, no doubt working closely with many of her 
now-colleagues in the Voting Section. She also boasts on her resume of her membership in the 
American Trial Lawyers Association (or, as that plaintifl^' lawyers group now likes to euphemistically 
refer to itself, the "American Association for Justice"). 

Elise Shore . Ms. Shore came to the Voting Section by way of the "Southern Coalition for Social 
Justice," where she worked as a legal consultant focusing on "voting rights, immigrant rights, and 
other civil rights and social justice issues." The far left-wing positions of this group are nicely 
summarized on its website Ms. Shore also made a $1,000 contribution to Barack Obama's 
presidential campaign. 

Before joining the Southern Coalition for Social Justice, she worked for more than two years as a 
Regional Counsel for MALDEF. There, she was an o u t spoken criric of Georgia's voter ID law and 
well as its proof of citizenship requirements for voter registration (which, incidentally, have been 
found to be non-discriminatory by a federal court) and described how heartened she was that the Civil 
Rights Division had objected to the registration law under Section 5 of the Voting Rights Act, But her 
joy must have been fleeting: the Division later capitulated and withdrew its objection after Georgia 
filed a federal declaratory judgment action. It will be interesting to see if Shore can put her politics to 
the side in her role as the Voting Section's po„int„o|:contj_ct for all redistricting submissions in the 
state of Florida, 

Java Sitton : Ms, Sitton first Joined the Civil Rights Division during the Clinton administration, but left 
Immediately before President Bush took office in order to become an international human rights 
lawyer (This desire not to serve in a Republican administration seems to be a recurring theme 
among many of the Individuals hired into the career ranks of the Division during the Clinton years,) 
Before recently returning to work as an attorney the Voting Section, she volunteered to work In North 
Carolina for Barack Obama’s 2008 presidential campaign. 

Sitton Is a member of the "Intersex Society of North America," an oroanizatlon "devoted to 
systemic change to end shame, secrccv and unwanted oenitai suroeries for people born with 
an anatomy that someone decided is not standard for male or fertiaie She also taught a course 
on "sexuality, sexual orientation, gender, and the law" at the College of William and Mary Law School, 
and wrote a l aw review article titled ”(De)Constructing Sex: Transgenderism, Intersexuality, 
Gender Identity and the Law" for the William and Mary Law Journal. 

Sharvn Teiani : Ms. Tejani is another activist who has come to the Voting Section to masquerade as a 
career civil servant. She also first joined the Civil Rights Division during the Clinton administration but 
left within two months of President Bush taking office. Her resume boasts of her work defending 
affirmative-action programs, i.e., racial quotas, during that earlier stint of employment. She recently 
returned, however, after having worked as a Senior Policy Counsel for the National Partnership loi 
Women and Famines a left-wing organization that advocates greater abortion rights and is 
deeply involved in judicial nomination battles in favor of liberal candidates and in opposition to 
conservative candidates. Prior to that, Tejani served for more than three years as an advisor to one of 
the Democratic commissioners on the EEOC, and for three additional years as the Legal Director of 
the Feminist Majority Foundation. In her writings, she has a dvocat ed for t he P aycheck Fairness Act 
which would require equal pay for men and women even when there are legitimate work- and 
experience-related reasons for those pay disparities. She also wrot e a n a rti de for Ms. Magazine 
sharply criticizing any efforts by the Commission on Opportunity in Athletics to modify Title IX 
regulations to stop the discrimination that has occurred against men's sport programs. 

Justin Weinstein-Tull : Mr. Weinstein-Tull, a $250 contributor to President Obama's 2008 campaign, 
was hired into the Voting Section following a clerkship for Judge Sidney Thomas, one of the most 
liberal judges on the Ninth Circuit. One can see why Judge Thomas was eager to have him in 
chambers. Indeed, Mr. Weinstein-Tull interned with the ACLU of Souttiern California, worked as a 
research associate at the liberal Urban Institute, and served as a fellow at the Congressional Hunger 
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Center. 

He also wrote a law review article for the University of Virginia Law Review In which he criticized 
the Supreme Court's decision in Gonzales v. Carhart - affirming the constitutionality of the 
Partial-Birth Abortion Ban Act of 2003 — as a setback to a woman's right to choose abortion. Mr. 
Weinstein-Tull will now be one of the Voting Section's points of contact for redistricting 
submissions from the state of North Carolina. 

Elizabeth Westfall : Last, but certainly not least, is Ms. Westfall. According to the Federal Election 
Commission website, she contributed nearly $7,000 to Barack Obama's 2008 presidential election 
campaign, contributed another $4,400 to Hillary Clinton's 2008 presidential campaign, contributed 
$2,000 to Wesley Clark's presidential campaign in 2004, contributed $3,000 to John Kerry's 
presidential campaign and compliance fund in 2004, contributed $500 to former Senate Democratic 
Majority Leader Tom Daschle's PAC in 2004, and contributed $2,000 to Hillary Clinton's U.S. Senate 
campaign in 2000. 

In addition to this incredible funding of Democratic candidates, Westfall worked for six years at the 
far-left Advancement Project, dir eciinn its Voter Protection Program and managing its litigation 
and advocacy activities. She also previously served as a staff attorney at the Washington Lawyers' 
Committee for Civil Rights in its Fair Housing Group, and worked on the Hill as a legislative assistant 
to then-Congressman Bill Richardson (D-NM). 

On Westfall's self-dralled Harvard alumni biography, she notes that she has testified before the 
U.S. Congress about supposed "barriers" to voter registration, “unwarranted" purging of the voter 
rolls, and voter caging. While those subjects may sound benign, in fact, the Advancement Project and 
the Lawyers Committee claim that common-sense reforms like voter ID or requiring proof of 
citizenship are "barriers" to voting and registration and that removing voters who have moved or 
otherwise become ineligible to vote Is "unwarranted purging." 

"Vote caging," an imaginary crime the Left dreamed up several years ago, faults any efforts by 
private parties to challenge the eligibility of voters when first-class mail sent to their registration 
addresses Is returned by the U.S. Postal Service as undeliverable because they no longer live there. 
This despite the fact that federal law specifically authorizes election officials to use the USPS for that 
very purpose. Just the kind of neutral, detached attorney a state wants reviewing Its redlstricting 
submissions and applying the heavy hand of the federal government in voting rights enforcement 
actions. California's redlstricting submission will be jfi.the,.h|Lr!ds of Ms. Westfall. 

These 16 new attorneys, liberal partisans one and all, now join the career civil service ranks of an 
already heavily politicized Voting Section in the Civil Rights Division. Supervision, meanwhile, comes 
from Deputy Assistant Attorney General Julie Fernandes, whose public pronouncements about her 
refusal to apply the voting rights laws in an even-handed and race-neutral format are now infamous. 
The likelihood of the federal voting-rights laws being enforced in a fair and neutral fashion by this 
group of radicals Is incredibly slim. Eric Holder clearly recognizes, as Ronald Reagan astutely 
observed, that "personnel Is policy," and Holder and his staff are doing everything in their power to 
ensure that the policies and legal positions advanced by the Civil Rights Division bureaucracy are in 
line with those of the Obama administration. 

The real scandal, however, is the utter disregard by the so-called "mainstream media" and DOJ 
Inspector General's Office of the blatant politicization of the hiring process in the Obama Civil Rights 
Division. I previously wrote about the absurdity of the attacks on Bush civil rights officials who 
were unfairly pilloried for supposedly hiring on the basis of political affiliation. I pointed out how the 
IG's Office and the former Civil Rights Division attorney who spearheaded the Office of Professional 
Responsibility's joint review glibly ignored all evidence that did not fit their biased narrative. A blind 
eye was turned towards the numerous liberal attorneys who were hired and promoted in the Voting 
Section during the Bush years. 

Now, though, with the Obama Civil Rights Division virtually devoid of conservative hires, the press 
has gone silent and DOJ's internal watchdogs have expressed nothing but indifference. This is 
particularly ironic given that almost all of these hires previously worked at organizations labeled as 
"liberal" by the joint OIG/OPR report attacking the Bush administration. So by the OIG/OPR's own 
prior standards, the Obama administration has hired individuals exclusively from only one side of the 
political aisle. Once again, the one-way ratchet. 

No apology will be forthcoming to the Bush Justice Department officials who were subjected to 
outrageous and unwarranted attacks, of course. But at least the public record is being fleshed out. 
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Perhaps the Inspector General's Office will redeem itself as a credible organization in its new probe of 
the Voting Section's activities over the last 20 years. Whatever happens inside DOJ, though, at least 
the public is now aware that the almost daily rhetoric about neutrality that emanate from Eric Holder 
and his civil rights chief, Thomas Perez, is belied by their hiring dedsions. 

From the racially motivated dismissal of the New Black Panther Party lawsuit, to the partisan Section 
5 objection to the change to nonpartisan elections in Kinston, N.C., on the offensive and 
patronizing grounds that blacks are not smart enough to know who to vote for without a party label 
next to the candidate's name, to the baseless objection to Georgia's citizenship verification 
requirements (later withdrawn by trie Voting Section in the face of a federal lawsuit), to the 
dilatory and inept efforts to protect the voting rights of active military personnel, to the complete 
and total paucity of enforcement of Section 8 of the NVRA (requiring that voting rolls be purged of 
dead and ineligible voters), Eric Holder's tenure has been distinguished by weighty evidence of 
partisan and ideological decision-making. 

It seems that enforcement activity is governed predominantly by political, not legal, factors. And with 
the new radical ideologues in the Voting Section, it is difficult to imagine the situation improving any 
time soon. Americans deserve much better from their Department of Justice. 
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Mr. Franks. And without objection all Members will have 5 

Mr. Nadler. Mr. Chairman. 

Mr. Franks. Please. 

Mr. Nadler. I ask to be recognized for two unanimous consent 
requests. 

Mr. Franks. Please. 

Mr. Nadler. First, Mr. Chairman, I ask unanimous consent to 
place in the record the recent Third Circuit Court of Appeals deci- 
sion in RNC versus DNC rejecting the RNC’s motion to get out 
from under the 1982 consent decree barring the RNC’s — that is Re- 
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publican National Committee’s — historic practice of voter intimida- 
tion and disenfranchisement. The court said the continuation of the 
consent decree was still necessary. I ask unanimous consent this be 
placed in the record. 

Mr. Franks. Without objection. 

Mr. Nadler. Thank you. 

[The information referred to follows:] 


United States Court of Appeals, 

Third Circuit. 

DEMOCRATIC NATIONAL COMMITTEE; New Jerse>' Democratic State Committee; Virginia L. Feggins; 

Ljmette Monroe 

V. 

REPUBLICAN NATIONAL COMMITTEE; New Jersey Republican Slate Committee; Alex Hurtado; Ronald C. 
Kaufman; John Kelly, Republican National Committee, Appellant. 

No. 09-4615. 

Argued onDec. 13,2010. 

Opinion Filed; March 8, 2012. 

John _W^ Bartlett, Angclo_ J. Genova (argued), Rajiv D. P arikh, Genova Bums, Newark, NJ, for Appellee, 
Democratic National Committee. 

Dobbv R. Ditrclifieid (argued), Jason A. LeMne. Vinson & Elkins, Washington, DC, for Appellant, Republican 
National Committee. 

Middleton, Wl, for Amicus Appellant, Republican Parly of Wisconsin. 

Karl S. Bowers. Jr.. Hall & Bowers, Columbia, SC. for Aniici Appellants, Karl S. Bowers. .Tr., Aslieegh Aganval, 
Esq., Roger Clegg, Esq., Robert N. Driscoll. Eric Eversole and Ilans A. Von Spakovsky. 

Before: SLOVITER . GRE E N AWAY. JR., and STA PLETON. Ciicuit Judges. 

OPINION 

GREENAWAY. JR., Circuit .Judge. 

*1 In 1982, Ihe Republicmi Nulional Cominiilce (‘'RNC") and Qie Democratic Nalional Commiltec (“DNC") 
entered into a consent decree (the “Decree" or “Consent Decree”), which is national in scope, limiting the RNC's 
ability to engage or assist in voter fraud prevention miless the RNC obtains the cotufs approval in advance. The 
RNC appeals from a judgment of the United States Disliict Court for the District of New Jersey denying, in part, the 
RNC's Motion to Vacate or Modify the Consent Decree.^"' Although the District Court declined to vacate the 
Decree, it did make modifications to the Decree. The RNC argues that the District Court abused its discretion by 
modifying the Decree as it did and by declining to vacate the Decree. For the following reasons, \vc will affirm the 
District Court's judgment. 


I. BACKGROUND 

A. 1981 Lawsun and Consent Decree 

During the 1981 New Jersey gubernatorial election, the DNC, the New Jersey Democratic State Committee 
(■'DSC'), Virginia L. Peggins, and Lynette Monroe brought an action against tlie RNC, tlie New Jersey Republican 
State Committee (“RSC"), John A. Kelly. Ronald Kaufman, and Alex Hurtado, alleging that the RNC and RSC 
targeted minority voters in an effort to intimidate them in violation of the Voting Rights Act of 1 965 (“VRA”), 42 
L fS.C. 1971 . 1973, and the Fourteenth and Fifleenlh Amendments to the Constitution of the United States, 'fhc 
RNC allegedly created a voier challenge list by maihng sample ballots to individuals in precincts with a high 
percentage of racial or ethnic minority registered voters and, then, including individtials whose postcards were 
rcLumcd as undclivcrablc on a list of voters to challenge at the polls. 'I'he RNC also allegedly enlisted the help of 
off-duty sheriffs and police officers to intimidate voters by standing at polling places in minority precincts dtuing 
voting with “National Ballot Security Task Force” armbands. Some of the officers allegedly wore firearms in a 
visible maimer. 


I'o settle the lawsuit, the RNC and RSC entered into the Consent Decree at issue here. The RNC and RSC 
agreed that they would: 
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1 1 |n ihc i’ulurc. in all stales and Icmlorics of the United States: 

(a) comply with all applicable state and federal laws protecting the rights of duly qualified citizens to vote for the 
candidate(s) of their choice; 

(b) in the event that they produce or place any signs which are part of ballot security activities, cause said signs to 
disclose that they are aulhori/ed or sponstired by the party committees and any other committees participating 
with the party committees; 

(c) refrain from gi\ing any directions to or permitting their agents or employees to remove or deface any lawfully 
printed and placed campaign materials or signs; 

(d) refrain from giving any directions to or permitting their employees to campaign within reslrieled polling areas 
or to inteiTogate prospective voters as to theii' qualifications to vote prior to their entiy- to a polling place: 

*1 (e) refrain from undertaking any ballot securitt^ activities in polling places or election districts where the racial 
or ethnic composition of such districts is a factor in the decision to conduct, or the actual conduct of, such 
activities there and where a puipose or significant effect of such activities is to deter qualified voters from voting; 
and the conduct of such activities dispniporlionalcly in or directed toward districts that have a substantial 
proportion of racial or ethnic populations shall be considered relevant evidence of the existence of such a factor 
and purjoose; 

(f) refrain from having private personnel deputized as law enforcement personnel in connection with ballot 
seemity activities. 

(App. at 401-02.) The RNC also agreed to, “as a first resort, use established statutoiy procedures for 
challenging unqualified voters." (Jci.) 

B. 1987 Enforcement Action and Consent Decree Modifications 

In Louisiana during the 1986 Congi'essional elections, the RNC allegedly created a voter challenge list by 
mailing letters to African-American voters and. then, including individuals whose letters w-ere returned as 
undeliverable on a list of voters to challenge. A number of voters on the challenge list brought a suit against the 
RNC in Louisiana state court. In response to a discover)' request made in that suit, the RNC produced a 
memorandum in w'hich its Midwest Political Director stated to its Southern Political Director that "tliis program will 
eliminate at least 60, 000-80, ()()() folks from the rolls ... If it's a close race ... which I'm assuming it is, this could keep 
the black vole down eonsiderahly.” i}cniocraiic Nat’l Co mm, v . Repuh lican Nat' l Com m.. 671 f'.S ii pp.2d SIS. 580 
( D . N , .1,2 0 0 9) (eiling i'homas Ldsall, Ballot Security Effects Calculated: OOP Aide Said Louisiana Effort "Could 
Keep the Black Vote Downf WASH POST, OCT.. 24, 1986 at Al.) Although the DNC W'as not a party to the action 
in Louisiana state court, it brought an action against the RNC for alleged violations of the Consent Decree after this 
memorandum w'as produced. 

The RNC and tlie DNC settled the law'saiit. this time by modifying the Consent Decree, which remained 'in full 
force and cffeel." (App. al 404.) In the 1 982 Decree, the RNC had agreed to specific rcslrielions regarding its ability 
to emgage in "'ballot security aelivilies,” but that Decree did not define the lenu "ballot securily aclivilies.” (App. at 
401.) As modified in 1987. the Decree defined “ballot securily aelivilies” lo mean “ballol inlegrily. ballot securily or 
other efforts to prevent or remedy vote fraud.” Democratic S^at’l Comm., 671 F.Sunp.2d at .781. The modifications 
clarified that the RNC “may deploy persons on election day to perform normal poll vvaLeh[ingJ functions so long as 
such persons do not use or implement the results of any other ballot security effort, unless the other ballot security 
effort complies with the provisions of the Consent Order and applicable law and has been so determined by this 
Couif.” (App. at 405.) The modifications also added a preclearance provision that proliibits the RNC from assisting 
or engaging in ballot security activities unless the RNC submits the program to the Court and to the DNC with 20 
days' notice and the Court detennines that tlie program complies w'ith the Consent Decree and applicable law\'‘'"^ 


C. 1990 Enforcement Action 
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*3 In 1990. ihc DNC broughi a lawsuit alleging that the RNC violated the Consent Decree by participating in a 
North Carolina Republican Parry ('"NCRP") program. The DNC alleged that the RNC had violated the Decree in 
North Carolina by engaging in a program of tlie North Carolina Republican Party (“NCRP'') in which 150,000 
postcards were sent to residents of predominantly African-American precincts. This program allegedly attempted to 
intimidate voters by warning that it is a “federal crime ... to knowingly give false infonnation about yoiu name, 
residence or period of residence to an election official.” Democratic Nat'f Comm., 6~1 F.Supn.2d at 581, The 
postcards falsely stated tliat there was a 30-day minimum residency requirement prior to the election during which 
voters must have lived in the precinct in which they cast their ballot. 

The District Court found that the DNC failed to establish tliat the RNC conducted, participated in. or assisted in 
the postcard program. However, the Court also found that the RNC violated the Consent Deerec by failing to give 
the state parties guidance on imlavftil practices under tlie Consent Decree or copies of the Decree when the RNC 
gave them ballot security instructional and informational materials. The Coiuf held that the RNC must provide a 
copy of the Consent Decree, or information regarding unlawful practices under the Consent Decree, along with any 
such instnictional or infonnational materials that the RNC distributes in tlie future to any state party. 

D. 2004 Enforcement Action (the "Malone enfoixement action”) 

In 2004, the week before the general election for PresidaiL, Hbony MaUmc (''Malone”), an Afriean-Ameriean 
resident of Ohio, brought an enforcement action against the RNC, alleging that the RNC had violated the Consent 
Decree by participating in the compilation of a predominantly-minority voter challenge list of 35,000 individuals 
from Oliio. Malone's name was on the list. To compile the list, the RNC had sent a letter to registered voters in liigh 
minority concentration areas of Cleveland and the Ohio Republican Party sent a second mailing approximately a 
month later. Registered voters "whose letters were returned as undeliverable were added to the challenge list. 

Seeking solace pursuant to the Deerec, Malone sought before the District Court a preliminary injunction barring 
the RNC and any state organizations with which it was cooperating from using the list in ballot seeuriLy efforts. 

On November 1, 2004. the DNC appeared before tlie District C!ourt at an evidentiary' hearing in support, of 
Malone. The RNC argued that Malone's suit was non-justiciable due to iiTegularities in her registration which would 
result in her being challenged by the Ohio Boaid of Election regardless of any separate challenge brought by the 
RNC. The RNC also claimed that it had complied with the Decree and that the potential challenge to Malone voting 
was a "normal poll watch function[ ]" allowed by the Decree. (App. at 405.) Finally, the RNC asserted tliat the Ohio 
Republican Parly, which was not subjeel to the Decree, would carry out any challenge to Malone's eligibility to vote. 

*4 hollowing an evidentiiiry hearing, the Dislriel Court issued jin Order barring the RNC from using the list to 
challenge voters and directing the RNC to instruct its agents in Ohio not to use the list for ballot security efforts. The 
District Coiuf rejected the RNC's argument that Malone's claims were non-justiciable because she would suffer 
meparable hann if she had to endure multiple challenges to her eligibility to vote. The District Court found that the 
RNC had violated the procedural and siibsfantive provisions of the Consent Decree by participating with the Ohio 
Republican Paity' in devising and implementing the ballot security program and failing to obtain preclearance for the 
program. 

The RNC requested that oui' Court slay the Order, 'fhe panel denied the recjuesl for a slay and affirmed the 
District Couif's Order, noting that emails between die RNC and the Oliio Republican Paify showed collaboration 
between the two organizations sufficient to support tlie District Court's factual findings. 

The RNC petitioned for rehearing en banc. We granted the petition for rehearing en banc the next day. Election 
Day, November 2, 2004. This Court vacated the panel's ruling and stayed the District Court's Order. Before the 
entire Court could hear the mailer en banc, Malone cast her ballot without being challenged. After Malone voted 
without challenge, .luslicc Souler, in his eapaeity as Circuit Justice for the Third Circuit, denied Malone's application 
to the Supreme Comt seeking reinstatement of the injunction. We dismissed the appeal as moot, without addressing 
the merits. 


E. 2008 Enforcemenl Action 
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On November 3, 2CK)8, the DNC alleged in a lawsuit that the RNC violated the Consent Deeree by hiring 
private investigators to examine the backgrounds of some New Mexico voters in preparation for challenging those 
individuals' voting eligibility. The DNC requested a preliminary^ injunction to prevent the RNC from using the 
information gathered by private investigators in any ballot security efforts. The District Couil denied the DNC's 
Motion for a Preliminaiy Injunction, concluding that the RNC did not dii'ect or participate in any ballot security 
measures, and held that the RNC had not violated tlie Consent Decree. 

b. Motion to Vacate or Modify the Coment Decree 

On November 3, 2008. sliorlly alder the District Court denied the DNC's Motion for a Preliminary Injimclion, 
the RNC submitted the Motion to Vacate or Modify the Consent Decree that is cuixently at issue. The RNC 
submitted several arguments in support of its motion: (1) since the 1987 modilieaLitm, the enactment of (a) the 
National Voter Registration Act of 1 993 (the “NVRA” or “Motor Voter Law”), 42U.S.C. 1973£rg at .swj., (b) the 

Bipartisan Campaign Reform Act of 2002 (“BCRA”), 2U.S-C- 431 eisea.. and (c) the Help America Vote Act of 

2002 (“HAVA”), 4 2 IT.S.C. 1.5301 et sea, increased tire risk of voter fraud and decreased the risk of voter 
intimidation; (2) the Consent Decree extends to types of conduct that were not included in the initial 1981 
Complaint; (3) the Decree was inteipreted too broadly and inconsistently with the paities' expectations at the time 
they entered the 1982 and 1987 settlements; and (4) the Decree violates the First Amendment by restricting 
communications between the RNC and slate parlies. 

*5 The District Cotut held an evidentiary- hearing on die motion during May 5 and 6, 2009 and also received 
post-hearing submissions from the parties. On December 1, 2009, the District Coiut issued an opinion, denying the 
motion to vacate the Decree. First, the District Court rejected the RNC's argument that the Consent Decree was void 
because it “ Tmpropeiiy extend[s] to ... private conduct’ and grants prospective relief beyond what the DNC could 
have acliieved if the original 1981 action had been htigated.” Democratic Nai'! Com?n.. 671 F.Supp.2d at 59.5. The 
Court, instead, held the Decree yvas not void because parties can settle lawsuits by agreeing to broader relief than a 
court could have awarded otherwise. Furlhcrmorc, Ihc Court held lhal the RNC was barred from asserting this 
argument because the RNC willingly entered the Decree as a means of settling the initial 1 981 lawsuit and the RNC 
again consented to the Decree, as modified, in 1987. The District Court also held that the Decree did not violate the 
First Amendment because, under the Decree, the RNC is free to communicate with stale parlies about subjects other 
than ballot security. Additionally, the Court noted lhal the First Amendment applies only to slate actions and does 
not prevent private parties from agreeing to refrain from certain types of speech. 

Next, the District Court considered tlie RNC's arguments that the Decree should be vacated or modified due to 
changes in layv, changes in fact, and the public interest in tlie RNC combating voter fraud. The Court found that 
neither the puiported changes nor tlie public interest justified vacating or modifying the Decree. While the Court 
found that the Deeree was not sulTieienlly unworkable to waminl vacating the Decree, the Court did find that four 
workability considerations justified modifying the Devrcc. Those amsideralions arc that: (1) the potential inequity 
of Qic RNC being subject to suits brought by entities who were not parly to the Decree when, under the BCRA. the 
RNC has to defend lawsuits using “hard money,” “ while the DNC would not have to spend any money on such 
suits because it would not be a paify- (2) the tw'enty-day notice requirement for preclearance prevents the RNC 
from combating mail-in voter registration fraud in a number of states wTth later mail-in voter registration deadlines; 
(3) the Decree lacked a clear definition of normal poll watching activities and the paities have not provided a 
definition, which has led the RNC to refrain from normal poll w'atcliing activities that the Decree was never intended 
to prohibit; and (4) the Decree lacked a tennination date. 

Thus, although the District Court denied the request to vacate the Deeree, the Court granted the motion to 
modify the Decree. The District Coiuf's modifications can be summarized as follows: 

1 . Only parties to the Consent Decree, RNC and DNC, may brii^ an enforcement suit regarding a violation of the 

Decree. 

2. 'I'hc preelearance period is shortened from 20 days to 10 days. 


'6 3. “Ballot security” is defined to include “any program aimed at combating voter fraud by preventing potential 
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voters from registering to vote or casling a ballot.” Democraiic Nat' i Comm ., 671 >.Sup p. 2d at 62 2. The 
modification also includes a non-exliaustive list of ballot secuiity programs. 

4. “Normal poll-watch fimction” is defined as “stationing individuals at polling stations to obseive the voting 
process and repoit iiTegularities unrelated to voter fraud to duly-appointed state officials.” hi The modification 
includes a non-exhaustive list of activities that do and do not fit into the Decree definition of normal poll-watch 
funcLion. 

5. T he Decree does not apply to any RNt.' program that does not have as at least one of its piuposes the prevention 
of fraudulent voting or fraudulent voter registration. 

6. The Consent Decree expires on December 1 , 2017 (eight years after the date of the modification). If, before that 
date, the DNC proves by a preponderance of the evidence that tlie RNC violated the Decree, the Decree will 
extend for eight years from the date of the violation. 

The RNC filed a timely appeal. 

II. JURISDICTION AND STANDARD OF REVIEW 

The DistricL Court had subject matter jurisdiction over the litigation pursuant to 2S II .S.C. § 13 31 . We have 
jurisdielion over the appeal from the Consent Order, which contained an explicit reservation of appellate jurisdiction 
over the enforcement of the settlement terms, pursuant to 28 D.S.C. ^ 12 91 . See Keefe v. Pru de ntial Pr o p , Cas. 
I mu vance .Cp...,..2p3 ,K3d, 218. 223 see also IJaldenHany. Pennhyrst Stats, Sch.yfrJigsj).^^ _9(.^.] 

Xl]jL...lL?.X3d,C.iL.!.^.^.!^.l''. (holding that courts have jurisdielion to enforce settlement agreements ineori7orated into 
orders). 

[I] [2] We review the District Court’s decision modifying and refusing to vacate the Consent Order for abuse of 
discretion, Ddcov a r e Val iev C iiizem' Council for Cle an Air v . PenmxJvama, 755 F.2 d 38. 41 (3d C ir, 19 85). To 
demonstrate that a district court abused its discretion, an appellant must show tliat the couit's decision was 
“arbitraiy, fanciful or clearly unreasonable." Mover v. Uni U'd Domi nion Indus.. Inc.. 473 F. 3d 5 3 2. 542 Od 
.Cir.2pp7} (quoting Stecy k v. Hell He lico pt er Textron , I nc., 29 5 K. 3d 4 ( ^8, 412 (3d Cir. 2 002) ). 

WU ANALYSIS 

A. Legal Standard 

[31 This Com! has emphasized that, by signing a consent decree, signatories make a “free, calculated and 
deliberate choice to submit to an agreed upon decree rather tlian seek a more favorable litigated judgment. ” Ume d 
S late s Slec'l C arp, v. fraUrna ! Assoc, of Stee l Haulen. 601 r.2d 12 69, 1274 (3d C Tr.1979) . Fe der al Rule of Civil 
Procedirre.bbi bl provides that a couit may relieve a party from an order when “the judgment is void,” “applying it 
prospectivelv is no longer equitable,” or for “any other reason that justifies relief.” KHD.R.CJi V.H. 6()(h)(4 ), ( 5), (6). 
R_ule 60i b i does not provide, however, that an order may be rescinded or modified merely because it is no longer 
eonvemenl ior a parlv to complv with the consent order. Rufo v. Inm ates q£the Suffolk LounNJail, et gi, 502 U.S, 
3o7. ihg. 1 1 2 bT.t, 748. 1 !o L.Ed.iM 8 (j7 (1 992) : see Bldg, Com tr. Trades Louucd of Phila. iT l icginy. AFL- 
L TO V. MRii { Tl T u4_F-3d 88U. 887 (3d Cir. 1995) (holding that Rule's interju'etation ol Ruie ouibip i is a 
mle ot general applicability and not limited to institutional refonu htigation). 

*7 [4j The Supreme Court inteipreted R ule 60('b){'5) in Rufo , clarifying that "a party seeking modification of a 
consent decree bears the burden of establishing that a significant change in eircLimslanees warrants revision of the 
decree.” Rufo. 502 l.fS. at 3 8 3. 112 S.Ct. 74 8. Such a party must establish at least one of the following four factors 
by a preponderance of the evidence to obtain modification or vacatui': (1) a significant change in factual conditions; 
(2) a significant change in law; (3) that “a decree proves to be unworkable because of unforeseen obstacles”; or (4) 
that “enforcement of the decree without modillcation would be detrimental to the public interest.” M ..4i..384^_lJ 2 
S.Ct. 748. 


|_s] Tlie Court elaborated on the change in law factor, holding that a decree must be modified if “one or more of 
the obligations placed upon the parties has become impennissiblc” and that a decree may be modified if “law has 



108 


changed lo make legal what Ihc decree was designed to prcvcnl.'' Id. ai 388, 1 12 S.Ci . 7 48. 'lypicallv, courts should 
not grant modification or vacatur “where a part}’’ relies upon events that actually were anticipated at the time it 
entered into a decree." Id. at 385, 112 S.Ct. 748. If a paru^ agreed to the decree notwithstanding the anticipated 
change in conditions, “that party would have to satisty a heavy burden to convince a coml that it agreed to the 
decree in good faith, made a reasonable effort to comply with the decree, and should be relieved of the tmdeilaking 
under Rule (SOib ) .'' Id. 


[ 6j [" I Although Rufo provides a general intcTpretation of Rule 60(blt5'), it does not provide a “univcTsal 
formula” for deciding when applying a decree prospectively is no longer equilable. B CTC . 64 K.3d ai 888. In 
addition to the Rufo standard, a court determining whether to vacate or modify a decree should respond to the 
speeifie set of eireurnsLances before il by eonsidcring factors unique U) the etmdilions of the ease. [d. (noting that 
“equity demands a flexible response to the unique conditions of each case”): The additional factors a court should 
typically consider before modifying or vacating a decree under Rule GOtbli 5) include: 

the eireurnsLances leading Lo cnLry of the injunction and the nature of the conduct sought Lo be prevented; the 
length of time since entry of the injunction; whether the parly subject to its terms has complied or attempted to 
comply in good faith with the injtmction; and the likelihood that the conduct or conditions sought to be prevented 
will recur absent the injunction. 

l£ 

I.?l In weighing these factors, ’’the court must balance the hardship lo the parly subjeet lo the injunction against 
the bencrus lo be obtained from maintaining the injunction” and the aiurl should also “determine whether the 
objective of the decree has been achieved.” BCTC. 64 K.3d a t 8 X8. While the decree and changed fact or law need 
not be eomplelely inconsistent with each other, for such a change lo justify vacatur, il must be significant, meaning 
that it renders the prospective application of the decree inequitable. See BCTC, 64 K-3d at S88. 

*8 [91 After a moving party has establislied a cliange wan'anting modification of a consent order, “the district 
court sliould determine whetlier the proposed modification is suitably tailored to the changed circumstance.” Ru/o. 
5('^2 L'.S. a t .191. 112 S.C t. “^48. The modifiealion “must not create or pcrjiclualc a eonslitutional violation”; it 
“should not strive lo rewrite a consent order so that il conforms lo the conslilulional lloor”; and a court should not 
tiy to modify a consent order except to make those revisions that equity requires, given the change in circiiinstaiices. 

B. Discussion 

[10] The RNC asks that our Couit vacate a decree that has as its central purpose preventing the intimidation and 
suppression of minority voters. When, as here, a party voluntarily enters into a consent decree not once, but twice, 
and then wails over a quarter of a eenlurv before filing a motion lo vacate or modify the decree, such action gives 
us pause. Further, the RNC, with the advice of counsel, twice chose to limit indefinitely its ability to engage in 
certain activities enumerated in the Deci'ee by entering into a decree with no expiration date. 

At present. Appellant seeks review of the District Couit's order denying vacatur because it prefers not to comply 
with the Consent Decree at a critical political juncture— the upcoming election cycle. See Ruh. 502 U.S. at 3S3. 1 12 
S.Ct. 7.:'i8. However, tve caimot disturb the Distiict Court's opinion unless it abused its discretion, meaning that its 
decision was “arbitrary, fanciful, or clearly unreasonable,” Move/-. 47.3 F.3d at 542, when it found that the RNC 
failed to demonstrate that prospective application of the Decree, with the Court's modifications, w’ould not he 
equitable. 

In reviewing the District Court's opinion and its modifications to the Decree, we do not take lightly Judge 
Debevoise's nearly three decades of experience presiding over all matters related to this Decree. See E.{dlQ 3 ^PJAQ.don 
Fin. Carp, v. Denver & R.G.JVJi. Co.. 328 U.S. 495, 533, 66 S.Ct. 1384. 90 L.Ed. IJOQ ('19J61 (according special 
weight to a district judge's finding that a reorganization plan provided adequately for the equitable treatment of 
dissenters “[i]n view of the District Judge's familiarity with the reorganization”); Jen kin .^ hy j efmm v. Mis.'souri. ! 22 
F. 3d 5SS. 6Q'J (Sth Cir. 1 997 ) (noting that a district judge had gained extensive knowledge of the conditions relevant 
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to a specific lawsuit because the judge had presided over the litigation for twenlv years, from the time of its 
inception). 

We shall review whether the District Court abused its discretion by first holding that the Decree need not be 
vacated due to any First Amendment violation.— 


Next, we shall review whether the District Court abused its discretion regarding Ru!_e_(x)n'i'i(.5). hirst, we shall 
analv/e whether the District Court abused its discretion regarding the bnmd changed eircumstanees factors outlined 
-Rtyfe- Second, we shall analyze whether the District Court abused its discretion regarding the BCl’C factors 
specific to the parties and Consent Decree at issue.— Tliird, we will inquire into whether the Court abused its 
discretion by holding that its prescribed modifications to tlie Decree were "suitably tailored to the changed 
circumstance[s].‘‘ — 502 U.S. at 393. 112 S.Ct. 748 . 

*9 Tlic RNC lias not demonstrated, by a prqiondcrance of the evidence, the eircumstanees necessaiv for vacatur 
or for modifications, other than those ordered by the DislrieL Court. Kor the rea.sons set forth herein, we find that the 
District Court did not abuse its discretion in declining U) vacate the Decree or m making the modifications to the 
Decree that it ordered. 


I. First Amendment 

The RNC argues that the Consent Decree should be vacated because the Decree \dolates the First Amendment 
in two ways. The RNC claims that the 2004 modifications to the Decree, wdiich bar the RNC from engaging in ballot 
security activities absent District Court preeleardnee, serve as a prior restraint on the RNC's right to engage in 
politieal speeeh. Additionally, the RNC alleges that the District Court's 1990 Order uneonstitutionally forces speech 
by requiring the RNC to provide a copy of the Decree, or infonnalion regarding unlawful practices under the 
Decree, along with any ballot security instructional or informational materials that the RNC distributes to any state 
part>^ 

|'111|'12] As the District Couit coirectly noted, in tliis context, the First Amendment applies only to state action. 
Cent. Hardware Co. v. \'LRB. 407 Fi.S. S^9. 5-17, 92 S.Ct. 2238. .^3 L.rd.2J 122 (1972) . Under Shelkv v, Kraemer. 
334 IJ.S . 1, 6 8 S . Ct. 8 3(S. 92 l-.K d. 1161 (1948 ). court cnforccinenl of certain private agreements constitutes state 
action. Id. at l9-2(t. 68 S.Ct. 836 (holding that a stale court injunelion to enforce a racially rcslriclivc covenant 
against parties who did not wish to discriminate is state action); Sw ilUk v. Ha?'<hi-ich Co.. Inc.. 651 F.2d S52, 860 
iTd. Cir..lVH.l.) ("the stale court's enforcement of an agreement between two private individuals can, in certain 
instances, eonslilule stale action"’' (citing 334 U.S. 1, 6S S.Ct. H36)). 

Although a coiul's enforcement of a consent decree can constitute state action under Shcllev. Shcdlev'^ holding 
may not have sufficient reach to encompass the enforcement of this Decree. The Supreme Court has declined to find 
stale action where the court action in question is a far cry' from the court enforcement in Shel/e y. See iihm v . 
Y a re Lskv. 45 7 U.S. 991. 100 4A) 5, 102 S.Ct. 2111. 7 3 L. Ed-2d 534 (1982) (recognizing that state approval of or 
acquiescence to a private choice does not convert that choice into state action); Tmw'y F 2d i 

(l_sL Cir. HF/2} (noting the theory that, under She i/ev , court enforeemenl of a private agreement may only be stale 
action if, “in resorting to a stale sanction, a private parly must necessarily make the stale privy to his discriminatory' 
piupose”). 

liUILiU Even if court enforcement of this Consent Decree constitutes state action, “speech rights are not 
absolute.” Teimessee Secojidaiy S e h. Alhlelic Ass’ji v. B rent wood A c ad., 551 U . S . 291. 295. 127 S.Ct. 2489. 168 
L. Ed.2d 166 (2 007) . ‘■‘[Cjoiistitulional rights ... may be contractually waived where the facts and circumstances 
suiTounding the waiver make it clear that the party' foregoing its rights has done so of its own volition, with full 
understanding of the consequences of its waiver." h'rie Te le comm., Inc, v . City oj / ?/e Fa Si i 2 d lost ] i>\,i 
Cn\1988). Court enforcement of a private agreement to limit a parly's ability to speak or associate docs not 
necessarily violate the First Amendment. Rv. Emps. Dep't. v. Hanson, 3 31 U.S. 22.5. 7l> 8.vf. "14. lUi) L.ud. 11 12 
(1956) (holding that court enforcement of a union shop agreement, which would require all railroad emplovees to 
become union members does not violate the First Amendment right to association). ' — 
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ll.-il -I hc Supreme Courl has long recognized that a parly may waive eonslilulional rights if there is "clear" 
and ''compelling" evidence of waiver and that waiver is voluntary, knowing, and inielligenT.---- "Such volition and 
understanding are deemed to be, and indeed have been held to be, present, where the parties to the contract have 
bargaining equality and have negotiated the terms of the contract, and where the waiving party is advised by 
competent counsel and has engaged in other contract negotiations.” Erie Telecomm., 853 F.2d at 1096 . 

[ 1 6J [l7j "The question of waiver of a rcdcrally guaranteed conslitutional right is, of course, a federal question 
controlled by federal law.” livo okhart v. Janis. 384 U.S. 1. 4. 86 S.Ct. 16 b . l id. 2 d . ^14 (i96 (S). The Supreme 

Court has held that eoiuls must ' indulge every' reasonable presiunplion against waiver' of fimdamental 
constitutional rights. Johnson v. Zerbst, 3 04 U.S. 458, 464. 58 S.Ct. 1 019 . 82 L^Ed. .i.461 _(1_928) (quoting Aema 
Im. Co. y. kemiedxK .if.d U. S. 3 89, 393. 57 S.Cl^^)9. HI i,.Hd. 117 7 (19 371). Determining whether waiver was 
voluntaiy, knowing, and intelligent in any particular case rests "upon the particular facts and circumstances 
surrounding that case, including the background, e?^erience and conduct" of the waiving party. 

Here, in 1982, the RNC, with the assistance of counsel, voluntarily entered into the Decree. In consideration of 
the DNC and other plaintiffs amicably resolving all matters that were or could have been raised in the 1 982 lawsuit, 
the RNC signed a settlement agreement in which they committed, among other provisions, 

to retfaiu from imdertaking any ballot security activities in polling places or election districts where the racial or 
ethnic composition of such districts is a factor in the decision to conduct, or the actual conduct of, such activities 
there and where a puipose or significant effect of such activities is to deter qualified voters from voting ... 

(App. at 4()l-()2.) The RNC agreed that the terms of the Deercc would bind the RNC, its agents, servants, and 
employees, “whether aeting direelly or indireelly ihniugh other party eommitlees.” {Id. at 402.) 

In 1987. the RNC once again entered into a settlement stipulation, with the assistance of cotmsel, agreeing to 
modify the 1982 Decree. The Decree, as modified, clarified that “ballot security” efforts meant “ballot integrity, 
ballot security or otlier efforts to prevent or remedy voter fraud.” Democraiic Nai'l Co?nm.. 671 F.Supp.2d at 581. 
The modifications allow' the RNC to engage in nonnal poll watch functions on Election Day so long as the people it 
deploys do not use or implement the results of any ballot seeurily effort without a determination by the Distriet 
Court that the ballot seeurily effort complies with the provisions of the Decree and applicable law. In order to secure 
such a detennination, the RNC must submit a description of tlie program to the District Court following tw'enty days' 
notice to the DNC. Only with the District Couil’s approval sectred in this fashion can the RNC engage, assist, or 
participate in any ballot security’ program. 

*•1-1 [18] A court can enforce an agreement preventing disclosure of specific infonnation without violating the 
restricted party's First Amendment rights if the party received consideration in exchange for the reshiction. See 
A lfred A . Knopf Inc, v. Colby. F.2 d i.’^(S 2. 1370 ('4lh Cir.1975) (noting that executing a secrecy agreement can 
“effectively relinquisli[ ] ... First Amendment rights”). 

That the Decree and its 1987 modification resolved all issues tliat could have been raised by the DNC and other 
plaintiffs in that litigation was sufficient consideration to evidence a w'aiver. See D.H. Overniver Co. of Oh io v. 
Frick Co.. 405 U.S. 174. 186-S7. 92 S.Ct. 775. 31 L.Ed.2d 124 (19721 (holding that the presence of consideration 
constitutes some evidence of a w'aiver). 

The Supreme Court has held that there is a valid waivcT of eonstilutional rights where the party that waived 
“was a eorporalion with widespread aelivilics and a complicalexl corporate sLruelure; [the parties] had equal 
bargaining power; and | where the waiving party^l did not contend that it or its counsel was imaw'are of the 
significance of the finstrument in which it w'aived notice].” Erie Telec o mm ., 853 F.2 d a t 1Q9.5 (citing D.H. 
Over mye r. 40.5 U.S. at i_8.6,_ 92,S-Ct .775). Here, the RNC has widespread activities, had equal bargaining power 
with the plaintiffs, and has not contended that it w=^as unaware of the significance of the Decree, which it w'as free to 
decide not to enter into. The RNC also received consideration — ^the plaintiffs in the 1982 and 1987 lawsuits 
relinquished all claims that could have arisen from those actions. The RNC "may not now seek to withdraw from 
peifonning its obligations and from discharging its burdens, while it still continues to retain all of the benefits it 
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received ... us a resull of Ihe agrecmcnt| |.” Erie Telecomm., 853 F.2d at 1 097 . The 1982 and 1987 selllemenl 
agi'eemenis, signed by counsel for the RNC, are clear and compelling evidence that the RNC vohmtarily, knowingly, 
and intelligently waived certain First Amendment rights. 

The RNC alleges that the District Court Orders from 1990 and 2004 violate its First Ainendinent rights. 
However, neither order imposes limitations on the RNC's First Amendment lights bevond those that the RNC 
vohintarilv waived in 1982 and 1987. In 1990, the Court held that the RNC must provide a copy of the Consent 
Decree, or information regarding unlawful practices under the Consent Decree, along with any ballot seeurity 
materials that the RNC distributes to any stale party. Despite the liNC's arguments before our Coiul, any restrictions 
on the RNC's ability to connnimicate and associate with state and local parties are self-imposed and waived by the 
RNC entcTing into the Decree in 1 982 and 1 987. 

In 2004, the District Court issued an Order hairing the RNC from using a voter challenge list targeting precincts 
with large African-American populations that the RNC had compiled in coordination with the Ohio Republican 
Party. The District Court found that the RNC had violated the Decree both proeedurally and substantively by 
participating with the Ohio Republican Parly in devising and implementing the ballot security program and failing to 
obtain preclearance for the program. The 2004 Order does not impose any additional limitation on the speech rights 
of the RNC beyond those present in the 1 982 and 1 987 Decree and modifications, in which the RNC consented and 
agreed to certain restrictions t)f its rights. Hence, neither the 1990 nor 2004 Orders presemL a basis for a Hirst 
Amendment challenge, 

*12 In 1982 and 1987, the RNC voluntarily agreed to create and abide by the very provisions that it no^v 
challenges as unconstitutional. The District Court's cnforccmcnl of the Decree against the RNC does not result in a 
First Amendment violation. The District Court did not abuse its discretion in denying the request to vacate the 
Decree on this basis. 


2. Rulb Factors 

We now address the tliree Rnfo factors in turn. 

a. Changed Factual Circumstances 

[ 1 9J The Decree and its 1 987 modification aim primarily to prevail the RNC from "using, [orj appearing to use, 
racial or ethnic criteria in comiection with ballot integrity, ballot secuiity or otlier efforts to prevent or remedy 
suspected vote fraud” and to neither “hindcr[ J [norj discourag[cJ qualified voters from exo'cising the right to vote.” 
(App, at 4()4-()5.) (Tiven these purposes of the Decree, only a change that decreases minority voter intimidation and 
vole suppression ex ante can be a “significant ehtinge |lhal| warrants revision of the decree.” Rufo, 502 U.8. at 383. 
11.2 S.Ct. 748 . 


The RNC argues that the following factual changes warranted vacatur or modification of the Decree: first, the 
President and Attorney General of the United States and the President of the RNC (fonner) are African American; 

second, that minority voter registration and turnout have increased; and third, that increased availability of 
alternative voting mechanisms such as early voting or permanent absentee voting are more widely available. The 
RNC also presented testimony at the evidentiary' hearing before the District Court that the appointment of African- 
Americans as ihe RNC Chairman and Chief Administrative Officer decreased ihe likelihood that the RNC would 
engage in ballot security programs resulting in minority vote suppression. Testimony presented by the RNC fiullier 
claimed that “with an African-American President, and an Aifican-American Attorney General, f ] the laws that are 
already on the hooks regarding voter fraud, voter intimidation, and voter suppression are going to be actively 
pursued by this Justice Department." (Hr’g Tr. 65:22-66:2.) 

The RNC argues that increases in minority voter registration and voter Itimoul arc changes in factual 
eireumstances rendering the Decree unnecessary because this data “danonslraticsj dial minorily voters are not being 
suppressed." (Appellant's Br. 33.) Fuilhemiore. the l^C asserts that the availability of alternative voting methods, 
such as early voting or permanent absentee voting, allow’^s voters who are worried about intimidation at precincts on 
Election Day to avoid such intimidation by voting from home or voting early. It contends that records of voters 
using these alternative voting mechanisms under min e allegations of disenfranchisement and that "the availability of 
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provisioniil ballots squelches any eiTort lo disenfranchise a voter who appears al Ihe polls.” {Id. al 38.) 

The RNC's argument that the fact that President Obama, Attome\^ General Eric Holder, RNC Chairman Michael 
Steele,^--- and another RNC leader are minorities justifies vacatur or modification of the Decree hardly requires a 
serious response. The RNC posits that a minority President and Attorney General of the United States increase the 
likelihood of prosecution for violations of the Voting Rights Act ("VRA”), such as iutiTuidation of minority voters. 
Arc vve to conclude that all issues that alTeel African— Americans will now gel greater funding, greater altcnlion, and 
more focus because of President Obama? Our jurisprudence cannot depend on such assumptions. 

*13 Even assimiing that VRA violations will be more vigorously htigated by the current admmistration. that 
litigation would likely be brought after the VRA has been violated, so it will not prevent minority voter intimidation 
or vote suppression ex ante. Similarly, a handful of minorities temporarily — occupying leadership positions in the 
RNC does not mean that minoriN voter intimidation or suppression will decrease. 

Contrary to the RNC's assertions, the increase in minority voIct registration and voter lumout since 1 982 does 
not demonstrate that "minority voters are not being suppressed.” (Appellant's Hr. 33.) fhc RNC has submitted no 
evidence to suppon its supposition. Voter registration and turnout data is not statistically relevant regarding the 
argument that revision of the Decree is wamanted. Moreover, the increase in minority voter registration and voter 
tmnout could be evidence that the Decree is necessary' and effective. The RNC's data on minority voter registration 
and turnout demonstrates that, since the RNC consented to the Decree in 1982, minority voter registration and 
turnout have increased significantly. The Decree’s purpose is to help ensure that potential minority voters are not 
dissuaded from going to tlic polling station to vote, as they might be if the RNC were unfettered by the Decree. 

Despite the RNC's bald assertion lo the contrary, the availability of alternative voting mechanisms is not a 
factual change that prevents polling place voter suppression and intimidation. The RNC has presented no evidence 
demonstrating how alternative voting mechanisms, such as allowing voters to vote prior to Election Day or to mail 
in their votes, ^vould prevent the RNC from “using, [or] appealing to use, racial or ethnic criteria in connection with 
ballot integrity, ballot security or otlier efforts to prevent or remedy suspected vote fraud” at polling stations. (App. 
at 404-05.) Furthennore, as the District Court notes, voters should not have to avoid voting at polling stations on 
Election Day in order lo avoid voter intimidation. 

None of these alleged factual changes renders the continuation of the Decree inequitable. The District Court did 
not abuse its discretion by declining to vacate or modify the Decree based on the RNC's asserted factual changes. 

b. Changes in Law ~- 

[20] The RNC's arguments regarding changes in law brought about by tlie enactments of the Motor Voter Law 
or NVRA, BCRA/--— and HAVA are only relevant to our review if they render prospective application of the 
Decree inequitable. To do that, they must have some bearing on the puqiose of the Decree — decreasing the RNC's 
engagement in minority voter intimidation and suppression. The RNC asserts that the Motor Voter Law, BCRA, and 
HAVA increase the risk of voter fi'aud and increase the ease with which eligible voters can register to vote, vote, and 
file a provisional ballot if they are challenged al polling stations. Even if the RNC’s assertions arc true, which has 
not been established, the RNC has failed lo carry' its burden of establishing lhal a significant change in 
circimislances warranls revision of ihe Decree. Additionally, none of the changes in law lhal Qie RNC puls forlh 
make “one or more of the obligations placed upon the parties f ] impermissible under federal law” or “make legal 
what the decree was designed to prevent.” 502 U.S. at 388, 112 S. Ct. 748. 

*14 “One of tlie NVRA's central purposes was to dramatically expand opportunities for voter registration and to 
ensure that, once registered, voters could not be removed from tire registration rolls by a failure to vote or because 
they had changed addresses.” Welker v. Clarke, 239 K.3d 5% , 598 -99 (3d Cir.ZOOl) (citing 42 _U.S,C. § 
1 973gg(b )).-”— The NVRA aulhorixes election officials lo use mailings Lo update voter registration rolls. 
Additionally, the NVRA imposes criminal penalties on individuals who submit false voter registration fonns, 
knowingly cast a forged ballot, or manipulate the tabulation of votes, and it specifies criminal penalties for 
intimidating, thi'eatening, or coercing anv person w'ho is registering to vote or voting. 42 U.S.C. § 1973_ga jlO(lXAj. 
lOO}. 
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The RNC argiies that the NVRA renders the Decree antiquated because it has led to significant increases in 
minority voter registration and turnout. The RNC also asserts that the NVRA creates an increased risk of voter 
fraud. This argument, that the enactment of a law that elands voter registration oppoitunities renders inequitable a 
Decree that aims to prevent voter intimidation and snippression, is unpersuasive. The District Couit coirectly notes 
that anv increase in minority voter registration or voter turnout caused by the Motor Voter T.aw is iirelevant to the 
Decree because "The Consent Decree was not designed to encourage minorilv voter registration, but rather to prevent 
voter suppression." iJemocralic Nat ’t Comm.. 671 F.Supp.ld at 614. Addititmally, the District Court cites evidence 
thal ihe Motor Voter Law reduces the threat of voter registration fraud, but does not attempt to prevent voter 
suppression, hi 

Nor does the NVRA "make legal what the decree was designed to prevent." Rufo. 502 U.S. at 388, 112 S.Ct. 
748. The NVRA authorizes election officials, not the RNC, to use niailings to update voter registration lists. 42 
I I.S.C. $ i OTogg- ^'ifei-idT The NVRA does not authorize targeting such mailings at predominantly minority 
precincts nor docs the NVRA authorize the presence of voter fraud security teams targeted at predominantly 
minority precincts on Hlcction Day, both actions that the Decree is designed to prevent. 

The NVRA provision that makes voter intimidation subject to a criminal penalty is not relevant to the purpose 
of the Decree because it would not prevent minority voter intimidation or suppression. The provision allows for 
criminal penalties to be imposed ex post, only after voters had been intimidated and had lost their oppoitunity to cast 
their ballots. Tliis provision does not render inequitable the application of the Decree, in which the RNC agreed not 
to “us [c], [or] appcar[ ] to use, racial or ethnic criteria in connection with ballot integrity, ballot seeurity or other 
clTorts to prevent or remedy suspected vole fraud.” (App. al 404-05.) 

L?.U “central provisions” of the BCRA were "designed lo address Congress' concerns about the increasing 
use of soft money and issue advertising lo innucncc federal elections.” KIc C o n nelt w h'EC, 54 0 IJ.S. 93 , 132, 124 
S.Cl. 619. 157 L.::.d.2d 491 ('200?! . I'hc “BCRA made a number of dramatic changes to campaign imance law to 
achieve these goals, including barring national political parties from soliciting soft money.” Shem v. Federal 
Ejection Comm'tK 52S 914. 91S ('D.C.Cir.2008) (citing 2 U.S.C. S 441i(a)) . The BCRA also “barred state 

parties from spending soft money on ‘federal election activity,' including ‘get-out-the-vote activity' and ‘voter 
registration activity. ' ” hi (quoting 2 U.S.C. $ 441i('b'>( n') . 

*15 The RNC argues that the BCRA's prohibition on the spending of soft money by slate parties for voter 
registration and gel-oul-lhc-vole aetivily has heightened Uic risk of voter fraud beeause it is dilTieull lo track the 
voler rcgislralion efforis of ihe increased number of groups registering voters. As ihe District Court mentions, Qie 
Decree does not prevent the RNC from collaborating with non-party organizations to register voters and the RNC 
has not demonstrated that any ineligible voter registered by a non-party organization has ever actually cast a vote. 
The RNC has not demonstrated that this provision of the BCRA is a significant change m tlie law that wairants 
revision of the Decree. 

[22] “HAVA is eoneemed wilh updating election technologies and other eieelion-day issues al polling places.” 
Gonzalez _Ari^na^ ^24 (9lh_Cir.201()). One purpose of HAVA was “lo prevenl on-lhe-spoL 

denials of provisional ballots lo voters deemed ineligible lo vole by poll workers.” Sandusky County Democmtlc 
Party v. BlachveH, 387 F..3d 56.^. 574 (oth Cir.2Q 04~) .'^-^IIAVA also established complaint procedures to challenge 
alleged voting violations. 42 U.S.C . § 15512. The RNC argues that HAVA increases the risk of voter fraud and 
reduces the risk of vote suppression by allowing votem to cast provisional ballots. 

The provisional ballot portion of HAVA is not aimed at preventing voter suppression or intimidation and does 
not render Ihc prospective application of the Decree inequitable. Despite the RNC's assertions, the fact that HAVA 
affords every voler Ihe opporlunily lo east a provisional ballot is only cffeclive if those voters are nol intimidated by 
voter fraud efforts, such as those targeted by the Decree. As the Distiict Comt notes, voter intimidation could 
prevent voters from entering the polls to obtain a provisional ballot. Democra tic. Natl Comm., 671 F.Supp.2d at 
Cti?.. .13^.616 (“Some voters ... may choose to refrain from voting rather than wait for the qualifications of those 
ahead of them to be verified ... Others may be prev'ented fi-om waiting by responsibilities ...”) (citing DNC Hr'g Ex. 
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18 ul 6; RNC Hr'g Ex. 26 ul 56: Leagu e of Women Voters of Ohio v . Brtmner , 548 > .3d 4 63 , 478 (6(li (-ir .2(K'.)8)). 
The opportunity to cast a provisional ballot is not relevant to the purpose of the Decree because it does not decrease 
minority voter intimidation or suppression. 

The availability of complaint procedures for alleged voting \dolations under HAVA does not “make legal what 
the decree was designed to prevent.” R ufo, 502 U.S. at 388, 112 S.Ct. 74 8. Moreover, the HAVA complaint 
procedures, unlike the Decree, do not aim to prevent the RNC from targeting its voter fraud efforts at precincts with 
higher populations of minorities. 

The District Couit did not abuse its discretion when it found that the Motor Voter Law, BCRA, and HAVA 
have “not altered [the] calculus" of in-person voter fraud or voter intimidation to an extent that justifies vacating or 
modifying the Decree due to a change in latv. Deynocraiic Nai’l Comm.. 671 F.Supp.2d at 613 . 

c. Public Ifiteresl 

*16 f2.1| The RNC argues that vacating the Decree would benefit the public interest by allowing the RNC to 
engage in programs attempting to prevent voter fraud, which the RNC alleges are hampered by the Decree. 
Additionally, the RNC contends that there is little need to prevent the intimidation and suppression of minority 
voters. Specifically, the RNC asserts that voter fraud is a danger and that “political parties, candidates, the 
Government, and the public all have an undisputed interest in protecting the integrity of the election process.” 
(Appellant's Dr. at 50.) Thus, the RNC argues that it should be pemiitted to address voter fraud free from the 
constraints of the Decree. 

1 f the RNC establishes that “a durable remedy has been implemented, amlinued enforcement of the order is not 

only Linneeessary, but improper.” Home v. 557 H. S. 43.1. . 129 S.Ct. 2579. 259.5. 174 L, Hd.2d 40 6 

( 200 9) (holding that the United Slates Court of Appeals for Ihe Ninth Circuit employed a heightened standard for its 
Rule 6() (b) (.5) inquiry instead of the required llexible approach). However, the RNC has pointed to no rennedy other 
than the Decree that prevents the RNC from “using, |or| appearing to use, racial or cllmic criteria in connection with 
ballot integiity, ballot sectuity or other efforts to prevent or remedy suspected vote fraud.” (App. at 404-05.) 

The District Court declined to determine whether laws passed by Congress sulTiciently address the dangers of 
voter fraud, recognizing that such is not the task of the lederal court. Hartle i tv. Snick ian d 5 56 l.f S, 1. 17. 1 29 S.Ct. 
1 2.31 , 1245. 173 L.Ed.2d 173 (2009) ("Though courts are capable of making refined and exacting factual inquiiies, 
they 'are inherently ill-equipped’ to ‘make decisions based on highly political judgments' ...”) (quoting iJoldery. 
/.^44...1l2jTS,J74,Ji94,.j.l^ 129 i.,Hd-2d 687 ( 1994 ) Cfhomas, .1.,' concurring in judgment))? 

the Court noted that Congress is heller equipped to make this delerminalion by weighing the dangers of voter fraud 
against the dangers of voter intimidation. 

The District Court reieeled the RNC's argument that the Decree must be vacated or modified because the risk of 
voter fraud outweighs the risk of voter suppression and intimidation. As the District Court coirectly points out, the 
Decree only requires preclearance for programs involving the prevention of in-person voter fraud. Fuithennore, the 
District Court has never prevented the RNC from implementing a voter fraud prevention program that the RNC has 
submitted for preelearanee, at least in pari, because the RNC has ncvcT submitted any voter fraud prevention 
prognmi for preelearanee. 

Although the RNC pointed to charges that were noted in the Carter-Baker Commission Report against eighty- 
nine individuals and fifty -fwo convicted individuals to demonstrate the pen'asiveness of voter fraud, those puipoited 
instances of voter fraud ranged "from vote-buying to submitting false voter registration infonnation and voting- 
related offenses bv non-citizens." (RNC Hr'g F,x. 26 at 45.) Thus, only a fraction of that alleged fraudulent activity 
was related to in-person voter fraud, which is the type of fraud addresscxl in the Decree. 

*17 The FBI report that the RNC saibmitted regarding iiregulaiities in Wisconsin during the 2004 election did 
not specify whether the voting iiTegularities mider investigation involved votes cast in person or votes cast tlirough 
absentee voting or some other alternative process. In support of the notion that most alleged incidents of voter fraud 
are not related to in-person voting and are, thus, irrelevant to the Decree, the DNC submitted evidence of voting 
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irregularities in Florida during the 2004 election, which was also cited by the RNC, dial showed dial "the maioritv of 
those accused of wrongdoing were elected officials and pohtical operatives." Democratic Na t’l Comm., 671 
FvSupp...2d_at_6_07_. 

The Supreme Couit has also noted the raiity of in-pei'son voter fraud. Cnmfordy. Marion Cnlv. Ejection Bd.. 
553 U S. 1 81. i9-i 12. 8 S Ct 1610, 170 1, rLd. 2d 574 (2008) (noting that there was “no evidence of any [in-person 
votcrj fraud actually occurring in Indiana at any lime in its hisloiy'"); see also id. at 226. 128 S . Ct. 1 610 (Souter, .1., 
dissenting) (“[TJhc State has not come acmss a single instance of in-person voter impersonation fraud in all of 
Indiana's history.")- Dernocmtic Nat '/ Comm., 6 71 F.Su p p.2d at 609 (“Justice Stevens aclaiowledged that, of the 
'occasional examples' of in-person fraud on which his ruling was based, all but one had been shown to have been 
'overstated because much of the fraud was actually absenlex* ballot fraud or voter registration fraud.' ” (quoting 
Crawford. 553 IJ.S. at 196 n. 12. 12«S S.Ct. 1610)) . Thus, the RNC has not established that in-person voter fraud is 
sufficiently prevalent such that applying the Decree prospectively is no longer equitable. Even if the public has an 
umnet need for the prevention of in-person fraud, the Decree does not prevent the RNC from combating in-person 
voter fraud if it obtains preclearance. If the risk of voter fraud is as great and consequential as the RNC alleges and 
an RNC voter security program is a significant pail of efforts needed to prevent that voter fraud, it tvould seem that 
the RNC would have attetupted to obtain prcclcarancc for a voter security program at least once since 1 987. 


I'he RNC argues that “minority voters arc not being suppressed,” and, thus, the Decree does not serve public 
interest. (Appellant's Br. 33.) The District Court noted as an example, however, that the voter-challenge list in 
Malone, included 35,000 registered voters who were predominantly minorities. Without the enforcement of the 
Decree provisions, these voter-challenge lists that are racially-tai'geted, in intent or in effect, could result in the 
intimidation and deteireuce of a number of voters. 

When confronted with such largelc'd voter-challenge lists, some eligible voters may choose to refrain from 
voting instead of waiting for the verification of their own eligibility or that of others ahead of them in line. (See, e.g., 
DNC Hr'g Hx. 18 at 6 (quoting a former Political Director of the Republican Party of Texas, who stated that photo 
identification requirements “could cause enough of a dropoff in legitimate Democratic voting to add three percent to 
the Republican vote."): RNC Ilr'g Ex. 26 at 56 (portion of the Carter-Baker Conunission Report on “Polling Station 
Operations," in which the Report noted voter fraud security in some minority communities may be “intimidating” 
and that, during the 2004 election, "[pjroblems with polling station operations, such as long lines, were more 
pronounced in some places than others. This gave rise to suspicions tliat the problems were due to discrimination 
...“).) 


*18 The District Court did not abuse its discretion by finding that public interest concerns, including Ihc 
prevention of voter fraud and the prevention of voter suppression and intimidation, do not justify vacatur or 
modification of the Decree. 


d. Workability 

[24] The RNC argued before the District Court that there w'ere workability issues that required modification of 
the Decree, as a practical mailer. The District Court held that there were four workability issues that weighed in 
favor of modification: (1 ) the potential inequity of the RNC being subject to suits brought by entities who were not 
paiTy' to the Decree when, under the BCRA, the RNC has to defend lawsuits using “hard money," while the DNC 
docs not have to spend any money on such suiLs because it would not be parly lo Ihcm ; (2) the LvvenLy-day 
notice requirement for preelearance prevents the RNC from combating mail-in voter registration fraud in a number 
of states with later mail-in voter registration deadlines; (3) the Decree lacks a clear definition of normal poll 
watching activities and the parties have not provided a definition, leading the RNC to refrain from normal poll 
watching activities, which the Decree was nevei' intended to prohibit; and (4) the Decree lacked a termination date. 

The District Court, accordingly, modified the Decree in the following w-ays; (1) allowed only parties to the 
Decree, the DNC and N.TDSC, to bring an enforcement action under the Decree; (2) decreased the prcclcarancc 
notice requirement from twenty days lo ten days; (3) provided clearer definitions and examples of “ballot security” 
- and “nonnal poll watching” — ^ activities; and (4) added an eight-year expiration date, December 1, 2017, Lo 
the Decree, allowing for an extension of the Decree for another eight years if the DNC proves by a preponderance of 

the thnt tIip PNP Imc thf^ 
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In addition to determining whether the District Court abused its discretion by declining to malce more extensive 
modifications to the Decree than it did based on workability concerns, w’^e analyze, also under the abuse of discretion 
standard, 'whether the District Couit's “proposed modification is suitably tailored to the changed circumstance.” 
Riifo, 502 U.S. ar 391, 112 S.Ct. 748. As noted above, the modification “must not create or peipetuate a 
constitutional violation”; it “should not strive to rewrite a consent order so that it confonns to the constitutional 
lloor”; and a court should not trv to modify a consent order other than making those revisions that equity requires 
beeause of the ehange in eireumsLances. W 

The District Court held that the Decree should be modified because the BCRA creates a potential inequity 
between the RNC and the DNC if third parties are allowed to bring suits to enforce the Decree against the RNC. 
Without modification, the RNC would have to defend such third-party suits with limited “hard money” because it 
cannot solicit “soft money” under the BCRA w'hile the DNC, not a party to such suits, would not have to expend 
resources on these third-paitv suits. Accordingty, the District Court modified the Decree so that only the DNC and 
N.IDSC can bring an enforcement action under the Decree st) that both parlies would have to spend “hard money” on 
the cnforecmenL action. This modification eliminates any potential HCRA-eaused inequity in the prospeetive 
application of the Decree. 

*19 In this respect, the Couit re\’ised the Decree only to the extent required because of the change in 
circumstances brought about by the BCRA. Limiting the ability to bring Decree enforcement actions to parties to the 
Decree is a modification suitably tailored to the equitable concerns brought about by the “hard money" restrictions 
in the BCRA. 

The RNC argues that this modinealion does not address the workability issues caused by the costly and 
distracting cnrorcemcnt actions filed shortly before Hleelion Days because the money the RNC would have to spend 
defending those suits takes money away from the RNC's political efforts, regardless of whether the DNC also has to 
spend money to bring those suits. The nature and timing of election cycles may cause the need to defend against 
Decree enforcement suits to arise at inconvenient times, but resolving tliose issues before Election Day is crucial to 
enforcing the Decree by ensuring access to the polls and preventing suppression of minority votes. 

| 2 5J In clTccl, the RNC contends that the Decree should be vaealed because it is unworkable for Ihc RNC to 
spend any money defending itself in enforcement actions. Tliis argument is not persuasive. When the RNC twice 
consented to the Decree and gained its benelils, it should have anlieipaled ihat it would likely need to spend money 
defending itself in future enforecmeiu aelions. Neither modinealion nor vacatur are jusliried “where a party relics 
upon events that actually were anlieipaled at ihe lime it entered inlo a decree.” Rufo, 502 U.S. al 385. 112 S.Cl.. 748 . 

The District Court noted that a number of states now' have voter registration deadlines less than tw'enty days 
before the election and that the RNC has a valid interest in preventing fraudulent voter registration. The District 
Court modified the Decree by decreasing the notice requirement for preclearance from twenty days to ten days. 

The RNC argues that the ten-day precleai'ance period should be eliminated because it forces the party to reveal 
its Election Day strateg}- to the DNC in order to combat voter fraud and is. therefore, unworkable. The RNC has 
requested zero days for preclearance or, at least, some decrease in the time penod for the preclearance notice 
requirement.^^ The RNC asserts that "any preclearance requirement is tantamount to a prohibition on Election Day 
acti\'ities by the RNC” because it means that the RNC must foresee Election Day issues twenty to thirty’ -five days in 
advance of an election; "forc[es] the RNC to disclose its tactical tliinking and Election Day strategy far enough in 
advance for the DNC and others to craft counter-strategies”; and it “requires tlie RNC to place equi\’alent numbers 
of poll watchers in all precincts, regardless of political or practical considerations.” (Appellant's Br. at 52-54.) 

The RNC's argument is wholly speculative. The RNC's supposed knowiedge and experience of unworkability is 
mere conjecture because, since the preclearance provision w'as added to the Decree in 1987, the RNC has never 
attempted to obtain preclearance. Contrary to the RNC's argument, the preclearance provision does not requii’e the 
RNC to disclose its tactical thinlcing and Election Day strategy except with regard to ballot security activities. The 
RNC points to no statement of the District Court and no provision of the Decree that requires the RNC "to place 
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cquivulcnl numbers of poll vvulchcrs in all precincls.'' (Appellant's Br. at 52-^4.) 


*20 On the contraiy. the Decree does not require any preclearance for normal poll watching functions, so the 
Decree would in no way prohibit the RNC from placing different nmnbers of poll watchers in precincts. Fuither, 
there is no basis for any RNC argument that the preclearance pro\ision requires the RNC to place the same number 
of voter fraud securiN team members at each precinct. The RNC does not know what level of program detail the 
District Court would require before granting preclcarancc.^''’^"’ The prcclcaranee provision does not prevent the RNC 
from achieving its obicetivc of normal poll-watching, earrving out approved ballot sccuriLy programs, or 
implementing any odier Bleelion Day strategies that do not ''us|e|, |or| appear| | to use, racial or edmie criteria in 
comiection with ballot integrity, ballot secuiity or other efforts to prevent or remedy suspected vote fraud.'' (App. at 
404-05.) 

With no preclearance provision, the RNC could implement any ballot security program and Avotild only be 
subiect to enforcement of the Decree after potential minority voter intimidation and suppression had already 
occurred. Thus, the elimination of the pn>vision would thwart the Decree's purj^ose of preventing minority voter 
intimidation and suppression ex ante. The District Court shortened the prcclcaranee time to allow the RNC to 
combat more of the potential voter registration fraud that might occur closer to Election Day. a modification suitably 
tailored to address the inequity the District Court identified. 

Although the Decree was never intended to prohibit normal poll watching activities, the RNC claims that is has 
refi'aiiied from engaging in nonnal poll watching activities because the Decree's definitions of such activities are 
unclear and it fears it w'ould unintentionally violate the Dcerec. To address this workability eoneeni, the Distriet 
Court modified the Decree to provide clearer definitions and examples of “ballot securiLy" and “nonnal poll 
watching" activities. With the District Couil’s modifications, "[bjallot security" is defined to include “any moerain 
aimed at combating voter fraud by preventing potential voters from registering to vote or casting a ballot,” ' and 
“[njonnal poll-watch function” is defined as “stationing individuals at polling stations to observe the voting process 
and report irregulariLies unrelated U> voter fraud to duly-appointed state ol'ficials.” Democrat ic Nat'i Comm., 671 
F.Su pp ,2 d at 622 . 

The District Court's modifications more clearly define ballot security and normal poll-tvatch function under the 
Decree and provide lists of examples of both."— The RNC contends that it cannot engage in nonnal poll-watch 
functions because the definitions of the tenns remain unclear. Contrary' to the RNC's argument tliat the District 
Court's definitions and non-exhauslivc lists of examples “worsen the problem,” (Appellant's Br. at 55), the 
modifications of adding specific definitions and examples of ballot security and normal poll-watch functions give 
both die RNC and the DNC more clarily regarding what types of activities require prcclcaranee, which do not 
require preclearance, and which are prohibited by the Decree. 

*21 Given these modifications, any hardship to the RNC is not a product of tlie terms of the Decree. Clarity 
alloivs the RNC to engage in nonnal poll watching activities while still maintaining adherence to fulfillment of the 
Decree's ptiipose. The District Court's modification is suitably tailored to resolve the prior ambiguity and does not 
strive to eonfonn to the eonslilulional lloorbv allowing the RNC lo engage in all aelivilies without prcclcaranee. See 
Rufo, 502 Ij .S. at .591, 1 12 S.Cl. 74S. The modification clarifies the previous ambiguity. 

The District Coiut agreed with the RNC that the lack of an expiration date in the Decree was “inlierently 
inequitable.” Deiuocrauc Nat'i Com m., 67 1 F.Su pp . 2d at 621. The District Coui1 modified the Decree by adding an 
eight -year expiration date, December I, 2017, and allowing for an extension of the Decree for another eight years if 
the DNC proves by a preponderance of the evidence that the RNC has violated the Decree. The RNC argues that the 
District Court's December I, 2017 expiration date is an abuse of discretion and that the appropriate Decree 
tenninalion date is either eight years after the parlies entered into the Decree in 1 982, eight years after the Decree's 
modification in 1 987, or, at worst, eight years after the Malone htigation. 

Although a considerable number of years have passed since the RNC and DNC agreed to the Decree in 1982 
and 1 987, the parties entered the Decree voluntarily and for over a quarter of a centuiy- neither party objected to the 
duration of the Decree. The District Court did not abuse its discretion by declining to vacate the Decree due to the 
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length of lime since its enlrv. See BCTC, 64 i '. 3d ut 88 9 (declining lo hold lhal 'Uhe mere passage of lime” is ilself 
"sufficient to constitute the type of changed circumstances that warrant lifting of an inj miction''). Thus, it does not 
follow that the original decision not to include an expiration date requiies vacatur now that the Decree has an 
expiration date. 

The District Court noted that it was imposing a termination date of eight years from its niling because the Civil 
Rights Division of the Department of .lusticc, which is charged with enforcing the Voting Rights Act, also imposes 
consent decrees with time limits of eight years, which can be extended for good cause. The RNC has not shown that 
the Dislhcl Courl's decision lo set a lemiinalion dale of eiglil years Ifom die dale of ils order modifying the Decree 
with provisions allowing for an extension of that termination date for good cause is “arbitrary, fanciful or clearly 
unreasonable.” .{'/pyer, 473_F.3d a_t_542. 

By adding an eight -year expiration date, December 1, 2017, to die Decree, die District Court modified the 
Decree to remedy the inequitv that it pemeived to be caused by the lack of expiration date.^-'-' Accepting arguendo 
that the Decree without a lime limit is “inhcTcnlly inequitable,” die provision allowing for an extension of the 
Decree for another eight years if the DNC proves by a preponderance of the evidence the RNC has violated the 
Decree preserves the purpose of the Decree so that the modification does not rewrite the consent order more than 
equity requires. Moreover, we do not adopt the RNC's aqjumcnl lhal die Dislriel Court abused ils discretion by not 
starting the eight year period from the dale of Ihc entry of the Decree or from ils 1 987 modiriealion, “thus requiring 
... immediate vacatur.” (Appellant's Br. 42.) The District Court concluded, with ample record support, that the 
ptupose of the Decree had not yet been fulfilled and vacatin' would not have been suitably tailored to its findings. 

*22 The RNC has not establislied by a preponderance of the evidence tliat any workability issues remaining 
after the District Court's modification are so acute that prospective application of the Decree is inequitable. The 
District Court did not abuse its discretion by declining lo vaeale due lo workability. 

The RNC has not established lhal any of ihe District Court's decisions w-ere “arbitrary', ranciful or clearly 
unreasonable.” Mover. 473 F..3d at .542. Thus, the District Coim did not abase its discretion by holding that the RNC 
did not establisli by a. preponderance of the evidence that any of the following four Rufo factors necessitated vacatin' 
or modifications beyond those ordered by the District Coun; (1) a significant change in factual conditions; (2) a 
significant change in law; (3) that “a decree proves to be iimvorkable because of unforeseen obstacles"; or (4) that 
“enforcement of the decree without modification would be detrimental to the public interest." Rufo. 502 U.S. at 384. 
1 1 2 S.Ci. 74 8. Hurlhcmiorc, the District Court's modifications were suitably tailored lo the changed workability 
circLimslanccs. 


3. BCTC Factor.^ 

[261 We noted in BCTC that a court determining whether to vacate or modify a decree should respond to the 
specific set of circumstances before it by coiisidenng factors unique to tlie conditions of the case. BCTC. 64 F.3d ax 
888. The factors raised in the District Court tliat are unique to the circumstances of this case are whetlier the RNC 
has complied or attempted to comply in good faith with the temis of the Decree and the likelihood that the conduct 
sought to be prevented will recur absent the Decree. For any ehangc to justify vacatur, it must be a significant 
change, rendering the prospective application of the Decree inequitable. See BC TC. 6 4 F.3 d a t 88 6 . 

The RNC claims that it has complied with the Decree since 1987 and that it is higlily unlikely that the RNC will 
attempt to intimidate or suppress minority voters in the future if tlie Decree is vacated. The District Coiuf did not 
abuse its discretion or eiT by considering the Malone finding that, in 2004, the RNC engaged in substantive and 
procedural violations of the Decree. Althougli the panel's decision was vacated as moot by this Court sitting en banc, 
that vacatur did not disturb the panel’s factual determination that the RNC had violated the Decree. Turtheimore, the 
District Court did not rely on Malone's preliminary' injunction as precedent, but, instead, merely considered its 
finding of fact regarding the Decree violation as insh'uctive regarding the RNC's level of compliance with the 
Decree.^'-’ 

Furthemiore. the RNC's position regarding Malone is contradictory. For pmposes of determining RNC's 
compliance with the Decree, the RNC argues that the Court should not consider Malone in any w-ay. However, for 
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purposes of dclcrmining from which point the eight-year Decree expiration dale should begin lo run, ihe RNC has 
mentioned that the 2004 Mdone decision could be an appropriate starting point. Even if the RNC had not violated 
the Decree since 1 987. that fact alone is not necessarily sufficient to justify vacating the Decree because compliance 
is the purpose of the Decree. See BCTC, 64 h'.3d at 889 (declining to hold that “temporaiy compliance'' is itself 
"sufficient to constitute tlie type of changed circumstances that warrant litting of an injimction”). As the District 
Couif noted, any past compliance might liave been "because the Decree itself has deteired such behavior." 
D emoc r a iic Nai'l Co mrn., 67 1 F, S u p >p. 2d at 601 . 

*23 Addilionallv, ihe DisLricl Couid did nol abuse its discretion by finding Lhal ihe RNC had nol produced 
evidence demonstrating a lack of incentive for the RNC to engage in voter suppression and intimidation. The racial 
and ethnic background of this nation's political leadership, the RNC's leadership, and the electorate do not decrease 
the likelihood that the RNC will suppress minority voters such tliat prospective application of the Decree is 
inequitable. If the RNC does not hope to engage in conduct that would violate the Decree, it is puzzling that the 
RNC is pm'suing vacatm* so vigorously notwithstanding the District Court's significant modifications to the Decree. 

The RNC's decision not lo engage in normal poll-watch runelions or obtain prcelearancc for voter fraud seeurity 
programs does not allow us to asstmie past or lutiu'e compliance. On the contraiy, the RNC's refusal to engage in 
normal poll-watch functions or to obtain prcelearancc may be because the RNC, as it has argued, is nol sure of the 
dilTerenee between normal poll-waleh lunctions and voter fraud security programs. That the RNC has nol engaged 
in a normal poll-watch fimction and has not presented a request for preclearance of a ^-oter fraud security program 
that does not disproportionately target minority voters leaves open the possibility that the RNC, absent enforcement 
of the Decree, vt'ould not comply vdth the Decree terms in the future. See BCTC. 64 F.3d at 890 (noting that a party 
deciding "not to picket at all” does not ‘‘show tliat [the party] has in fact learned hotv to picket without treading on 
the prohibitions against secondaiy boycott contained botli in tlie law' and the various negotiated consent decrees”). 

In light of the District Court's modincalions, the RNC does nol point lo any significant change that renders 
prospective application of the Decree inequitable. The District Court did nol abuse its discretion by declining to 
vacate or modify the Decree becattse of BCTC factors. 

IV. CONCLUSION 

For the reasons set foifh above, we will affinn the judgineiit of the District Court. 

I'Nl^ .(tidge Dickinson R, Debevoise, a United States District Judge, has presided over all districl court 
proceedings regarding the Consent Decree at issue in this case, beginning with the 1 981 lawsuit through the 
Motion lo Vacate in 2009, 

rN2. The RNC agreed that the RNC, its agents, sen-ants, and employees would be bound by the Decree, 
“whether acting directly or indircelly through other party eommillccs.” (Jd. at 402.) 

t No.. The modifications slate lhal 


the RNC shall not engage in, and shall not assist or participate in, any ballot secinity program imless the 
program (including the method and timing of any challenges resulting from the program) has been 
determined by tliis Couit to comply v\dth the pro\dsions of the Consent Order and applicable law. 
Applications by the RNC for deteimination of ballot security programs by the Court shall be made 
following 20 days [siej notice lo the DNC ... 

(App. at 405.) 

FN4 . " ■[CJontributions subject to [the Federal Election Campaign Act’s (FECA), 2 TJ.S.C. 43 i- 55 ] 
source, amotinL and disclosure requirements' came Lo be known as ‘hard money,' while ‘[pjolilical 
donations made in such a way as lo avoid federal regulations or limits’ came lo be known as 'soft money.' " 
Skavs V. FEC. 528 i-'.3d 914^917 ('D.C .Cir.2CXj8i (quoting 5/^ av.s w FEC. 414 f.3d 76. 80 (l).C.Cir.2005) ( 
” N/W'-v // ''): THE AMERICAN HERI'I’AGH DICTIONARY OF 'I'HE ENOIdSH lANCfUACfE 1652 (4Lh 
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Ed.2006)). 

FN5. The RNC would have to spend “hard mone\^“ on an\^ lawsuits because the ''BCRA made a number of 
dramatic changes to campaign finance law including barring national political paifies from soliciting 
soft money . ” Shav.s. 52S F.3d at 918 (citing 2U.S.C. § Alliia')') . 

F_N6, Although the RNC’s motion requested that the Court vaeale t)r modify the Dcerce, the RNC has not 
referenced any modilieations, short of vacatur, that would make applying the Decree equitable in the RNC's 
view. 

FNA Tt is not clear from Appellant’s brief whether the RNC raises this First Amendment argument under 
Rule bOthFo) or R ule bOONCb) ; however, we would reach the same eonelusion under either rule because vve 
do not find a First Amendment violation. 

We need not determine whether the District Court abused its discretion by holding that the Decree was 
not void due to its extension to private conduct and granting relief beyond that which the Coiuf could 
order absent the Consent Decree because the RNC has not raised tliat issue on this appeal. 

FNS^ Although the Dislricl Court opinion did not siiccifically reference any [iCTC factors as such, the 
opinion did consider factors relevant to the speeilic circumstances of this Consent Decree, including the 
/i CTC considerations that the parlies raised. 

F N9. The District Court did not expressly state that the modifications it ordered were suitably tailored to 
the changes in circumstances, but the Court discussed in some detail how the modifications would address 
the specihe workability concerns. 

FurlhenTiorc, court orders can include limits on the ability of a parly to speak, as occurs in 
confidentiality provisions regarding selllcmcnl agreements, and a party could bring an action for a court to 
enlorcc a private eonridcniialily agreement. Sec yavsx’ v. Borough ^Stroudsburg, 23 F.3cL772, 787-_89 (3d 


F N ll. See Ed wards v . Ar iz ona. 451 U . $ 477. 482. 101 S.Ct. 1880. 68 L.C d.2 d 378 (T98n (waiver of right 
to counsel must be voluntaiy, knowing, and intelligent); Forelia v. Califo r nia. 422 U . S . 806. S35. 95 S .Ct. 
2525. 45 L,Ed.2 c! 562 (1975) (same); D. H. Ch’etinver Co. ofO h io v. Fn 'ck Co.. -105 U.S. 174, tS5--86. 92 
S.Ct. 7 7. 5, 31 F.Kd.2d 124. CIS)?!) (waiver of due process rights must be voluntary', knowing, and 
mlelligcnlh Cun i s Fuhl'g C o. v- Hu m. 388 l.fS. 130' \ 4 5 . 87 S.CT . 1 97.5, IS h.H d.2 d 10 94 (1967^ (waiver 
of First Amendment rights must be shown by clear and compelling evidence); J oh nson v. Z erh st. 304 U . S . 
458. 464. 58 S.Ct. 1019. 82 L. Ed. 14 61 (1938) (waiver requires '‘an intentional relinquishment or 
abandonment of a l-mowm right or privilege”). 

FN12. The only witness called by the RNC at the evidentiary^’ hearing before the District Court was Thomas 
Josefiak, an election law' expeif who w'as appointed by President Ronald Reagan to seiwe as the 
Commissioner of the Federal Kleelion Commission from 1985 until 1992. Josefiak testified that, since 
1982, there has been a 41 .6 percent increase in the number of regisLered voters classified as black and a 201 
percent increase in the number of registered voters classified as Hispanic. I'he District Court discounted 
this increase based on the concomitant increase in the overall population of blacks and Ilispanics. 
DemocratiejK^af'! Com?n^61] F.Supp.ld at 59 8-99 . 

FNt3. Michael Steele served as the first African-American chainnan of the RNC from January' 2009 until 
January' 201 1 . 

F_N!4. Kven if the racial background of the nation's or RNC's leaders makes voter intimidation and 
suppression less likely, it is illogical to vacate the Decree due to the racial makeup of the administration of 

ThpTTnitpH SlrnTPc or thp PNC 
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FNl 5. We need not determine whether the alleged changes in First Amendment law raised by the RNC 
render prospective application of the Decree inequitable because vve find that the RNC waived any relevant 
First Amendment rights by consenting to the 1982 and 1987 Decrees. 

FNJ6. because the RNC's argurnents regarding the DCRA center on the Decree's workability, the majority 
of our review of the Dislriet Court's opinion regarding the BCRA is ineluded in the workability discussion 
infra. 


FNi7, In Welkarv. Clorh-. 239F.3d 596 Hd Cir.2Q0r!. we noted that 

i'o achieve this purpose, the NVRA strictly limited removal of voters based on change of address and 
instead required that, for federal elections, states maintain accurate registration rolls by using reliable 
information from govermnent agencies such as the Postal Service's change of address records, ihe 
NVRA went even fmHier by also requiring the implementation of ‘‘fail-safe” voting procedures to ensime 
voters would not be removed Irom registration rolls due to clerical errors or the voter's own failure to re- 
register at a new address. 

(citing 42 JJ.S.C.J, l9? 3mi-6(b~)( l)F 

hNJ 8^ "HAVA requires that any individual alTirming that he or she ‘is a registered voter in the jurisdiction 
in which the individual desires to vote and that the individual is eligible to vote in an election for Federal 
office ... shall be permitted to cast a provisional ballot.’ ” Sanduskv County Democratic Party v. Blackwell 
387 565. 574 f6th Cir.200-1) (citing 42 U.S.C. $ 1 5482i'a'> i. 

FNl 9. The RNC would have to spend ’‘hard money" on any lawsuits because the "BCRA made a number 
of dramatic changes to campaign finance law ..., including barring national political parties from soliciting 
soft money.” Shav s. . 528 F.3d at 918 (citing 2 U.S.C. S 44 1i( a ')). 

FN20. “Ballot security” is defined to include “any program aimed at combating voter fraud by preventing 
potential voters from registering to vote or casting a ballot.” Democrauc Nat'l. Comm., 671 F.Supp.2d at 
622. The modification also includes a iion-exhaustive list of ballot security programs. 

.l-'N21. “Normal poll-waleh function” is defined as “stationing individuals at polling stations lo observe the 
voting process and report iiTegiilarities mu'elated to voter fraud to duly-appointed state officials.” 
Democr atic N ai'l Comm., 671 F.Sup p.2d at 62 2. The modification includes a non-exhauslive list of 
aeliviiies that do and do not fit into the Decree definition of normal poll-vvalch fimclion. 

FN22. The RNC suggested two to three days for preclearance at oral argument, but could not articulate a 
basis for such a modification other than it would be bcLlcr than ten days. 


FN23. For example, perhaps the RNC could obtain preclearaiice for a voter fraud seciirily program that 
instructs its normal poll watchers that, if they see a person who they believe is voting more than once, they 
can report that potential fraud to poll workers. 

FN24. The modification includes a non-exhaustive list of ballot security programs: 

the compilation of voter challenge hsts by use of mailings or reviewing databases maintained by state 
agencies such as motor vehicle records, social security records, change of addi'ess fonns. and voter hsts 
assembled pursuant to the HAVA; the use of challengers to confront potential voters and verify their 
eligibility at the polls on either Election Day or a day on which they may take advantage of state early 
voting procedures; the recordir^ by photograpliic or other means of voter likenesses or veliicles at any 
poling place; and the distribution of literature informing indmduals at or near a polling place that voter 
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fraud is a crime or dclailing Ihc penalties under any stale or federal slalule for impermissibly easting a 
ballot. 


Den io cralic Nall Connn., 671 F .S i i pp 2d at 622 . 


rN25. The modification also includes a non-exhaustive list of activities that do and do not fit into the 
Decree definition of nonnal poll-watch function: 

[0]bser\'’ers may repoit any disturbance that they reasonably believe might deter eligible voters from 
casting their ballots, including malfunctioning voting machines, long lines, or understaffing at polling 
places. Such obsen-ers may not question voters about their credentials; impede or delay voters by asking 
for idemtification, videotape, photograph, or otherwise make visual records of voters or their vehicles; or 
issue literature outlining the fact tliat voter fraud is a crime or detailing the penalties under any state or 
federal statute for imjiemiissiblv casting a ballot. 

Dem oc ratic Nat'l Comni., 671 F. Sup p.2d at 622--2 3. 

FN2 6 . Neither party argued before this Court that the District Court abused its discretion by imposing a 
formerly nonexistent time limitation on the RNC's obligations under the Decree, thereby relieving the RNC 
of its burden to show a significant change of fact or law to secure release from those obligations. Thus, this 
issue is not before this Court and we, accordingly, do not decide it. 'I'he District Court decided to impose 
that time limitation based on a hypothetical situation that it speculated might well occur in the future. The 
District Coiul held as follows with respect to tliis matter: 

The final consideration weighing in favor of modification involves the fact that the Consent Decree does 
not include a date on wliich the obligations it imposes on the RNC will tenninate. In failing to include 
such an expiration date, the parties have created a situation in which the RNC is, at least nominally, 
bound by those obligations in perpcluily, regardless of whclbcr it continues to engage in voter 
suppression efforts or has any ineenlive to do so. That situation is inherently inequitable. For example, if 
at any point in the futtu'e the RNC succeeds in attracting minority voters in such numbers that its 
candidates receive the majority of votes cast by those populations, it will have no incentive to engage in 
anti-fraud measures that have tlie effect of deterring those voters from casting their ballots. Under the 
Consent Decree as ctUTently written, though, the RNC would be required to pre-dear any such measures 
with this Court, while the DNC would be free to implement ballot security programs without doing so. In 
an effort to avoid similar situations, the Civil Rights Division of the DOJ — the govenuneiit entity 
charged tvith enforcing the VRA — imposes a time limit of eiglit years on its consent decrees, which may 
be extended for good cause.... The Court beheves that such a provision is justified in this case. 

Democratic Ma t! Comm., 6 71 F.Supp 2d at 621 - 22 . 

This Com! draws attention to this issue only to make clear that we have not resolved it by implication or 
otherwise. It is at least doubtful that a district court could decide to impose a time limitation within the 
bounds of its appropriate discretion while simultaneously concluding that the RNC retained an incentive 
to violate the Consent Decree and had shown no other existing and relevant change of circumstance. 
Passage of time alone is not nonnalty regarded as a significant change of fact. BuihJing__ar]d_Comi. 
Trades v. NLRB, 64 F.3d 880, 889 (Sd Cir.1995) CLWJc arc unwilling to hold, and HCTC cites no 
persuasive aulhorilv to the eonlrarv, that the mere passage of lime and Icmporarv eomplianec arc 
themselves sufficient to constitute the type of changed circumstances that warrant lifting an injimction."). 
Moreover, given that tlie obligations of a consent decree are necessarily subject to the limitations of Rule 
aitd tenninable whenever prospective application would no longer be equitable, the District 
Court's characterization of the RNC's situation as “inherently inequitable” also seems questionable. 

TN2'7. Because the District Court is not using the Malone judgment to “spawn[ ] any legal consequences” 
and the Court's consideration of the findings of fact has no impact on “rcliligalion of the issues between the 
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parlKs > Jill ? i M/ms ingwecir, Inc., 340 U.S. 36. 71 S. Cl.. 10 4 . 9 5 36 ( 1950 ). is inapposilc. 

1(1 a_ •>'- -I ~ I ^ f 104 (holding that the practice for dealing with a judgment that “has become moot 
while on its wav fto the Supreme Court] or pending [the Supreme Coiul's] decision on the merits is to 
reverse or vacate the judgment below^^ and remand witli a direction to dismiss''). 

The RNC insists that the District Court's 2004 decision in the Malone proceeding has no "precedential 
clTccl." Here, however, the District Court did not give “precedential elTeel” to the iudgment in anolhcT 
ease. The issue of whether the RNC had violated the consent decree in Malone's situation was litigated 
before the District Coial in this case and all of the evidence submitted by the parties with respect to that 
issue remains part of the record in this case. The Court referred to its factual finding of a consent decree 
violation in the Malone proceeding in response to the RNC's attempt to carry' its burden by relying on the 
results in the enforcement litigation that had occuixed since 1982. According to the RNC, the “slim 
record of enforcement success against the RNC demonstrates that it has strictly complied with the 
Consent Decree since 1987, and there is no evidence to suggest that its behavior will change if the 
Decree is vacated.” RNC Proposed Conclusions of Law, App. at 1264. In this context, the Couit did not 
en‘ in refenhig to and relying upon its factual finding of a 2004 violation in the Malone proceeding. 
Contrary' to the RNC's suggestion, it was clearly not suri)riscd by the Distiiet Court's response to its 
argument. Kvidcncc from the Malone proct'cding was discussed by the witnesses at the evidentiary 
hearing and in the ensuing briefing of the parties. Sec, e.g., App. at 1081-82, 1234-35. 

C.A.3 CN.J.).2012. 

Democratic Nat. Committee v. Republican Nat. Committee 
— F.3d — 2012 WL 744683 (C.A.3 (N.J.)) 


Mr. Nadler. I also ask unanimous consent to say that I have, 
since speaking earlier, read Mr. Eversole’s prepared testimony, and 
in his prepared testimony he does reference the 2012 decision of 
the court, the Federal court in New York, so what I took to be his 
misleading testimony was — it was misleading but only by omission 
of what was in the written record. So I want to acknowledge that 
he was in his written testimony completely honest and complete. 

Mr. Eversole. Thank you. 
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Mr. Franks. Thank you, Mr. Nadler. 

Without objection, all Members will have 5 legislative days to 
submit to the Chair additional written questions for the witnesses 
which we will forward and ask the witnesses to respond as prompt- 
ly as they can so that their answers may be made part of the 
record. 

Professor Weiser, we will be forwarding you questions from my 
office related to the claims of 11 percent of the people. We don’t 
know if that includes incapacitated people, incarcerated people, 
former felons, those 60 percent who decide not to vote at all. So we 
will be forwarding that. 

And without objection all Members will have 5 legislative days 
within which to submit any additional materials for inclusion in 
the record. 

With that, again, I thank the witnesses sincerely for coming, 
thank the Members and observers, and this hearing is now ad- 
journed. 

[Whereupon, at 10:30 a.m., the Subcommittee was adjourned.] 
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Material submitted by the Honorable Trent Franks, a Representative in 
Congress from the State of Arizona, and Chairman, Subeommittee on the 
Constitution 
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Click here to print. 


Every Single One: The Politicized Hiring of Eric Holder's Education 
Section 

Posted By J, Christian Adams On August 17, 2011 @ 12:00 am In Uncateaorized | 67 Comments 

Over the last two weeks, PJMedla has published a series of articles about the hiring practices of the 
Civil Rights Division at the Obama Justice Department. Today's installment relates to the Education 
Section: this Section has enormous power over issues such as race-based preferences in college 
scholarships, decades-old desegregation orders, and the federai response to racially motivated 
violence that plagues American schoois. 

Recently, the Obama administration concluded that school discipline is often racially discriminatory 
merely because black students are disciplined at rates higher than their overall percentage in the 
population. The division has launched a campaign that undermines basic American traditions of right 
and wrong bv attacking school discipline When you read the radical backgrounds of lawyers in the 
Education Section below, you'll see why. 

The PJMedla series has demonstrated that, rather incredibly, every single one of the career attorneys 
hired since Obama took office has a fringe leftist ideological bent and nearly all have overtly partisan 
pasts. Every single one. The left still doesn't gel it: they brazenly think this Is perfectly acceptable. 
They don't understand that attorneys who don't have a militant agenda are also capable of enforcing 
federal civil rights laws, even if they represented defendants. That's what good attorneys do, 
ethically. Acting Assistant Attorney General Loretta King rewrote hiring guidelines in 2009, resulting in 
hiring committee members being forced to toss any resume that did not describe a radical 
background. 

King didn't believe that lawyers who represented defendants in civil rights cases also have expertise 
in the law. What they lacked, of course, was the correct ideological and partisan fervor. And so 
resume after resume hit the trash can, unless the applicant was a committed leftist. 

With solid reporting that is gleaned in large measure from the resumes the Department of Justice 
released only after being nailed with a federal lawsuit under the Freedom of Information Act, each of 
PJMedia’s articles has demonstrated with greater and greater clarity the hypocrisy of attacks on the 
Bush Civil Rights Division. The legacy media has, so far at least, ignored the stories. Just as was the 
case with the outrageous dismissal of the New Black Panther Party lawsuit. Indeed, predictable 
corners of the legacy media have served as government mouthpieces on this issue. The public won't 
be so easily hoodwinked. 

PJMedla launched its series last week with a piece by Hans von Spakovsky on the Votinci Sectio n 
which I giaborated on the next day. These radicals will be enforcing election law in 2012. PJMedia 
Washington Bureau Chief Richard Pollock then followed with a remarkable piece on attorneys hired 
into the Civil Rights Division's immigration shop, a section formally known as the Office of Specia l 
Counsel for Tinmiaration -Rclaterl Unfair Fmplovment Prartiens One attorney there chained 
himself to a tree for days in a protest, and another was sanctioned $1.7 million by a judge in a prior 
stint at DOJ before being rehired. Von Spakovsky authored the latest segment which focused on 
the Division's Special Litigation Section. 

Eleven new attorneys have been hired Into the Education Section since President Obama entered the 
White House and Eric Holder took officE. 

Anurima Bharoava : Ms. Bhargava was hired as the new chief of the Section after working for the 
previous six years at the NAACP Legal Defense and Education Fund. Although her days were likely 
busy there, she managed to find time to make a $250 contribution to Barack Obama's presidential 
campaign. She also produced the "Jazz for Obama" concert back in October 2008. 

During her tenure at the NAACP LDF she litigated cases across the country seeking to defend and 
expand the use of racial preferences and racial quotas in public secondary schools and universities. 
One of the highlights of her work was her coordination of the filing of amicus briefs and other 
advocacy efforts in support of two Sup reme Court case s in which liberal coalitions insisted that 
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local schools be permitted to assign public students to different schools on the basis of race. 
Fortunately, the Supreme Court rejected this argument as unconstitutional. 

In remarks to the United Nations Forum on Minority Issues (yes, such a waste of time and money 
really does exist) just before joining the Justice Department, Ms. Bhargava described how imperative 
it was for schools to promote "integration and social cohesion" by considering race, language, 
immigration status, and religion in placement decisions. Imagine what your communities would be 
like if courts actually permitted government bureaucrats to engage in such racial engineering. 

One wonders if she has even read the Constitution. This woman is running the Education Section. 

When it comes to the rights of non-traditional minorities, like whites, Ms. Bhargava's ideology of 
inclusion begins to crumble. Indeed, after the Bush Civil Rights Division negotiated a consent decree 
with Southern Illinois University to end racially discriminatory paid fellowships for which white 
graduates were told they were not eligible based on their skin color, Ms. Bhargava publicly blasted 
the decision as ''hinder[ing] the legitimate efforts of colleges and universities to create equal 
educational opportunity.” 

And some deniers still think this Justice Department will enforce the law to protect all Americans from 
racial discrimination. 

Shortly thereafter, she was ironically honored for her aggressive battles to prevent state 
referendums (i.e., real democracy at work) opposing racial preferences. Once again, rights for me, 
but not for thee. 

Her prior work experience includes a fellowship with the ACLU and service as the field director for the 
election campaign of ultra-liberal Democratic Congressman Steve Rothman of New Jersey. In 
addition, she renia lns a member (along with the militant Lani Guinier) of the Advisory Board of 
the C en ter for Institutional and Social Change whose must-see website Is testament to the 
detached dribble of left-wing activism. ITie group states that "through a multi-level systems approach, 
[its] research develops the capacity to sustain and 'scale up' initiatives aimed at building the 
'architecture of Inclusion.'" It adds that its "collaborative projects develop frameworks, strategies, and 
roles designed to maximize the Impact and influence of initiatives that advance full participation. 
Innovative public problem solving, and institutional reimagination [sic!] — a set of linked goals we 
refer to as 'Institutional citizenship.'" 

Now Ms, Bhargava gets to Impose that Orwellian "institutional citizenship" on the rest of us from her 
new perch in the Civil Rights Division. 

Torev Cummings : Ms. Cummings joined the Education Section as a trial attorney from a large 
private practice law firm, where she perft)rmed significant pro bono work rep.resHntJ.QCJ t errorist 
.'jgtajnges at Guantanamo Bay and death row inmates. This is a trend among new Holder DOJ 
employees. Never mind the fact every detainee can obtain a highly qualified federal public defender, 
these attorneys rushed to represent America's enemies for free. She previously worked as a staff 
attorney for Legal Services of Eastern Missouri and as a project assistant at the Wellesley College 
Centers for Women, where she was able to utilize her social work degree. 

Tamica Daniel : Ms. Daniel comes to the Section only a year out of Georgetown's law school, where 
she was the diversity committee chair of the law review, volunteered with the ACLU's Innocence 
Project, and participated in the Institute for Public Representation Clinic. For those in the real world, 
diversity committees are groups set up to hector for race-based outcomes in hiring employees and 
student matters. It is an entity with close cousins in South Africa's apartheid regime and other dark 
eras in history. 

While working on her law degree, she also attended Georgetown's Public Policy Institute and wrote 
her master's thesis on how race and income desegregation are responsible for minorities' low 
educational attainment in Seattle public schools. During one law school summer, she interned at the 
left-wing Washington Lawyers' Committee for Civil Rights and Urban Affairs under the direction of 
Joseph Rich a partisan activist who formerly was the chief of the Civil Rights Division's Voting 
Section. She spent another summer interning at the liberal Po verty and Ra c e R es earch Action Council 
where she devoted most of her time providing research support for a paper on the 
constitutionality of race-conscious housing policies. She found time as well to author a law re^view 
artide arguing for greater use of disparate impact theories in fair housing litigation. 

The Civil Rights Division's FOIA shop curiously redacted all of Ms. Daniel's "community service and 
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involvement" on her resume. In light of her employment experience, one can only imagine what she 
was up to in her spare time. 

Amanda Downs: Ms. Downs joined the Section from the Maryland Public Defender's Office, where 
she worked since graduating law school. While a law student, she also Interned at the Florida 
Immigrant Advocacy Center. 

Her other activities on her resume were redacted by DOJ. 

We do know, however, that she was the Division attorney who commenced a ridiculous lawsuit 
last year against the Mohawk Central School District in New York on behalf of two transvestite 
students, one of whom liked to wear a pink wig and make-up and another who favored wigs and 
stiletto heels. When the male students were told to remove their distracting ensembles in light of the 
governing dress code, Ms. Downs and her colleagues stepped in, claiming that the school district had 
engaged in federal sex discrimination. Never mind that, as has been written before the courts 
have flatly rejected the notion that laws banning discrimination based on gender also ban 
discrimination based on sexual orientation. For Ms. Downs and her new colleagues, legal precedent is 
a mere inconvenience. And therein ties the central danger in hiring militants instead of attorneys who 
will respect legal precedent. 

The militants who have been hired seek to move the law. This DOJ won't hire people who simply seek 
to enforce the law. 

Thomas Falkinbura ; After spending ten years investigating purported civil rights violations at 
Department of Education's Office for Civil Rights — a notorious hotbed of liberal activism ~ Mr. 
Falkinburg transferred to the Justice Department's Education Section once President Obama took 
office. This wasn't the first time he sought to leave the Department of Education. He had earlier 
applied for an FBI Intelligence Analyst position but was upset because the salary he allegedly was 
offered didn't match his inflated Department of Education compensation. So what did the aggrieved 
left-wing bureaucrat do? He sued, of course. 

He commenced a federal action in the Northern District of Georgia, claiming that the FBI had 
Improperly revoked a supposed job offer after he complained about the salary terms. Proceeding 
without an attorney, he frivolously sought a writ of mandamus asking the court to order FBI Director 
Robert Mueller to appoint him as an Intelligence Analyst at G$-13, Step 5. Not amused by the legally 
silly request, the court granted the government’s motion to dismiss. Mr, Falkinburg wasted more 
of the court's resources with a motion for reconsideration, but it was promptly denied as well . 

An attorney who considers a government job an entitlement? Perfect for the Civil Rights Division. But 
Eric Holder should be on alert If he dares withhold any of Mr. Falkinburg's civil service raises. 

Melissa Michaud : Ms. Michaud was hired into the Education Section as part of Attorney General Eric 
Holder's Honors Program, which brings young attorneys straight to the Department of Justice from 
law school or judicial clerkships. And it Is easy to see why. Ms. Michaud worked during law school for 
Legal Aid of North Carolina, was a member of the Carolina Public Interest Law Organization, served 
as the ProiocLs Coordinator for the Univeisttv of North Carolina Pro Bono Board and interned at 
the EEOC. She also spent three years with Teach for America. 

Nicholas Murphv : Mr. Murphy is another hire from Eric Holder's Honors Program at DOJ, fresh out of 
a federal judicial clerkship with a liberal Clinton appointee in Philadelphia. While a law student, Mr. 
Murphy interned at the ACLU's Voting Rights Project, where he focused on the organization's efforts to 
restore the voting rights of convicted felons. He also interned for the Legal Aid Society in Brooklyn 
and the Public Defender's Service in Washington, served as a research assistant at the general 
counsel's office at Teach for America, and volunteered with the Prisoner's Legal Assistance 
Project. Meanwhile, his self -drafted p ers ona! sta teme nt at his law school's alumni website 
highlighted his partisan political ambitions. Just what we need: another political activist bureaucrat 
biding his time in the federal civil service. 

Kathleen Schleeter : Holder’s Honors Program has also brought Ms. Schleeter to the Education 
Section. During law school, she worked as a Program Assistant for the Nat|ona.l_Vyo^rr 2 en‘s Health 
_Network which identifies as its primary mission “ensuring that women have self-determination in 
all aspects of their reproductive and sexual health" (read: promoting abortions); indeed, the 
orga n ization's exe cu tive director anti p oli cy director are both former senior staffers at the 
National Abortion Rights Action League. Ms. Schleeter also served on the editorial board of the 
Virginia Journai of Sociai Policy and the Law and as president of the Public Interest Law Association. 
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Mehaan Sidhu: Ms. Sidhu worked for approximately four years at a plaintiff's civil rights firm in 
Baltimore before joining the Education Section. During law school, she clerked for the ACLU of 
Maryland, interned at the Cliildreii's Defense Fund (the aggressively liberal organization headed 
by Hillary Clinton pal Marian Wright Edelman), and participated in the AIDS and Child Welfare Clinic. 
Any school district targeted by Ms. Sidhu that thinks it is going to receive a fair and balanced 
investigation is kidding itself. 

Joseph Wardenski : Like his new colleagues, Mr. Wardenski, a contributor to Barack Obama's 2008 
presidential campaign, has a rich activist background that will serve him well in this administration's 
Civil Rights Division. Although he worked very briefly as an associate at a large law firm in New York, 
where he seemed to spend an extraordinary amount of time on pro bono criminal defense and voting 
rights matters, Mr. Wardenski cut his legal teeth as an intern at the NAACP LDF. There he helped 
research and draft memoranda designed to give convicted felons the right to vote and to ensure that 
public schools could racially engineer the assignments of students from one location to another. He 
previously interned as well at the Urban Justice Center a left-wing advocacy organization that 
seeks to monitor and report on whet it characterizes as "economic human rights violations" in the 
United States. 

On his resume, Mr. Wardenski proudly notes his service as president of the Princeton College 
Democrats, co-chair of "OUTLaw" (the lesbian-gay-bisexual-transgender association) at Northwestern 
University Law School, and education policy director for an uber-liberai Colorado politician CJarad Polls 
who is now a DemoCTatic congressman and member of the Congressional Progressive Caucus. 

He also highlights the iaw_rcy]ew artidp he authored in the Journal of Criminal Law and 
Criminology in which he argued that die Supreme Court's Lawrence v. Texas sodomy decision must 
be interpreted to include rights for teenage homosexuals. He does not, however, reference another 
public re port he drafted on behalf of a group called "Gay Men's Health Crisis" which criticized the 
FDA's prohibition on blood donations from certain at-risk homosexual groups. 

Mr. Wardenski now spends much of his time as one of the Justice Department's representatives on the 
Steerin g Comm ittee of the Obama administration's "Federal Partners In Bullying Prevention" 
campaign. As both Peter Klrsanow of the U.S. Commission on Civil Rights and Roger Cle gg of 

the Center for Equal Opportunity recently pointed out, the legal predicate for this federal response to 
bullying Is extremely weak. But as we have seen time and again from Eric Holder's Justice 
Department, the law Is often little more than a distraction. 

Rvan Wilson : Rounding Out the Education Section’s new crop of attorneys is Mr. Wilson. Prior to 
Joining the Civil Rights Division, he labored as a staff attorney for an organization called Ad voc ates for 
Basic L e gal E gua iitv in Ohio, which ”promote[s] systemic change on behalf of individuals and 
groups of low-income people in the areas of civil rights and poverty iaw” by "seek[ing] to change 
policy, laws, and regulations at local and state levels." Before that, he was an attorney at Legal Aid of 
Western Ohio in its Homelessness Prevention Project. 

During law school, he worked as a research fellow at the ultra-liberal Center tor Civil Rights and 
as a student attorney at the University of North Carolina Juvenile Justice Clinic. Meanwhile, in his 
undergraduate davs he was president of the University of North Carolina's chapter of the NAACP, 
a member of the Young Democrats, and a participant in the "Black Student Movement." 

Just as is true of the new career attorneys hired into every other Section of the Civil Rights Division 
during the Obama administration, every single one of these new civil servants — without exception — 
is an undeniable liberal. Not a one is even apolitical, let alone conservati’re. 

None of this is to suggest that liberals should be precluded from working in the Division. Indeed, the 
Bush administration hired attorneys all across the political spectrum, including some of the most 
fervent left-wing ideologues who now occupy the leadership positions in many of the Sections across 
the Division. At a certain point, though, the patently ridiculous claims by Eric Holder and his 
subordinates that no ideological litmus lest is being employed in hiring are no longer going to pass the 
laugh test, even if they say so under oath before Congress, and even with their most ardent 
supporters in the media. Capitol Hill is going to take notice. Perhaps even the Inspector General's 
Office, too, although that office's ability to produce a politically balanced report is yet to be seen. But 
the days of Eric Holder being able to lie to the public with impunity are coming to an end. 

Here's the good news. With the budget disaster facing the next (Republican) president, these recently 
hired radicals may not yet have vested. The administration can implement a reduction in force (RIF) 


4 of 6 


8/2/2012 3:38 PM 



130 


PJ Media » E\ cn Single One: Tie Polilicized Hiring ofEric Holder’s Ed... ]iltp://pjuicdia.coinTilog/c\ erv-siiigle-oic-llc-polilicizcd-liiring-of-erie-li.. 


and walk the least senior lawyers right out the door. 
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Every Single One: The Politicized Hiring of Eric Holder's Special 
Litigation Section 

Posted By Hans A, von Spakovskv On August 16, 2011 @ 12:00 am In Uncateaorized | 52 Comments 

Last week, PJMedia published the first three of a series of artides highiighting the new career 
attorneys hired into the Department of Justice's Civii Rights Division. The first two articles focused on 
the Voting Section the third articie focused on the Offic e of Soedal Counsel for Immigration - 
Related Unfair Employment Practices 

Based on the resumes that PJMedia finaiiy extracted from DOJ foiiowing a lengthy Freedom of 
Information Act battle, these stories show the absurdity of the left's demagogic attacks on the Bush 
administration's hiring practices. They aiso iiiustrate the hyper-politicized environment that has 
become the halimark of the Justice Department under Eric Holder's reign. 

Today we feature the Division's Special Litigation Section, 

This Section is charged with enforcing federal civil rights statutes in the context of institutionalized 
persons, law enforcement agencies, and abortion clinics. The Section's enforcement authority is 
supposed to be statutorily limited to situations involving a “pattern or practice" of unlawful or 
unconstitutional conduct by state or municipal government agencies. However, the attorneys in this 
unit enjoy incredibly broad discretion in deciding what investigations and cases to pursue, and their 
decisions often have significant financial (and political) consequences for their targets and taxpayers 
alike. Unfortunately, this power has been too often abused by the Section. 

Anyone who doubts the havoc that renegade attorneys from the Special Litigation Section can Inflict 
on municipal institutions need only read Heather MacDonald's extraordinary piece — “Targeting the 
Police: The Holder Justice Department Derlaro-s Open Season on Big City Police Dnoartmants" — 
detailing the $100 million that the Los Angeles Police Department has been forced to incur as part of a 
draconian federal consent decree demanded by the Section's legal staff. Or one can examine the 
(fortunately failed) efforts by Section attorneys during the Clinton administration to intimidate the 
state of New Jersey into radically modifying its law enforcement practices based on bogus allegations 
of racial profiling by state troopers. 

Incredibly, the Section's staff even tiled to suppress the report that completely debunked the 
allegations. It was a sad state of affairs that eventually caused the Bush administration to have to 
remove the then-chief of the Section and force the line attorney involved to find alternative 
employment. 

Some municipalities are finally beginning to fight back since Holder took power. In the past, most 
simply rolled over and agreed to whatever foce-saving terms they could negotiate, even when they 
had not violated the law. Some simply succumbed to political pressure. Others assumed — wrongly — 
that the Section's attorneys were apolitical and could be trusted to be fair and neutral in any 
investigation, 

Reality is starting to set in, but there remains a long way to go. Any state or municipality that is even 
considering capitulating to the band of radicals occupying this Section owes it to itself to read this 
article. There have been 23 new career attorneys hired in the Section since the Obama administration 
came to office. Every single one has unequivocal liberal bona fides. 

That's what I call a real “pattern or practice" of ideological bias. 

Jonathan Smith: Following the rather ignominious departure of the previous chief in 2010, the 
Civil Rights Division brought in Jonathan Smith to take the helm of the Special Litigation Section. And 
what a pick! Indeed, when it comes to liberal activists, Mr. Smith is right out of central casting. He 
served for eight years as executive director of the Legal Aid Society of the District of Columbia and 
spent the four years prior to that as the executive director of the Public Just ice Ce nter an 
organization whose stated mission is "to enforce and expand the rights of people who suffer injustice 
because of their poverty or discrimination." 


I of9 


8/2/2012 3:42 PM 



133 


PJ Media » E\ cn Single One: Tie Polilicized Hiring ofEric Holder’s Sp... ]iltp://pjuicdia.coinTilog/c\ erv-siiigle-oic-llc-polilicizcd-liiring-of-erie-li.. 


He also spent another nine years as a staff attorney and executive director of the D.C. Prisoners' 

Legal Services Project, advocating on behalf of criminals incarcerated in the nation's capital. For local 
police departments that find themselves the subject of investigations by Mr. Smith's shop, his biases 
will surely reinforce the notion that any expectation of neutrality in the Section's probes is a pipe 
dream. 

Shelly Jackson: Ms. Jackson was hired as one of the new deputy chiefs. Like many of her new 
colleagues, Ms. Jackson made a contribution ($450) to Barack Obama's 2008 presidential campaign. 
Before arriving at Justice, she was an attorney and analyst in the Office for Civil Rights at both the 
Department of Education and the Department of Health & Human Services, two offices that are 
known to be hotbeds for liberal ideologues — conservatives need not apply. Ms. Jackson had an 
earlier stint with the Special Litigation Section during the Clinton administration, but in a theme 
common to many of the Division's new civil service hires she opted to leave just before President 
Bush came into office. Earlier in her career, Ms. Jackson also worked as a staff attorney at two liberal 
non-profit organizations: the Center for Law and Education and the Bazelon Center for Mental Health 
Law, which supported the nomination of Goodwin Liu, someone so extreme that he was filibustered in 
the Senate. 

Christy Looez: Ms. Lopez is another new deputy chief. She, too, gave $750 to Barack Obama during 
his 2008 run for office, and she contributed another $500 to Democratic Senator Michael Bennet from 
Colorado. It is difficult to fathom how Ms. Lopez can even pretend to be balanced and neutral in her 
new position. After all, until the moment she arrived at DOJ, she served on the ACLU of Maryland's 
Committee on Litigation and Legal Priorities. She also was vice president and a member of the Board 
of Directors of Casa de Maryland, a radical organization deeply hostile to immigration enforcement. 

As I have written before; 

[Casa de Maryland] has encouraged illegal aliens not to speak with police officers or 
immigration agents; it has fought restrictions on illegal aliens' receiving driver's licenses; 
it has urged the Montgomery County (Md.) Police Department not to enforce federal 
fugitive warrants; it has advocated giving illegal aliens in-state tuition; and It has 
actively promulgated "day labor" sites, where illegal aliens and disreputable employers 
openly skirt federal prohibitions on hiring undocumented individuals. 

On her resume, Ms, Lopez proudly references the paper she authored for the liberal American 
Constitution Society, entitled "The Problem with 'Contempt of Cop' Arrests," She also highlights the 
presentation she gave on "Flying While Brown" at the American-Arab Anti-Discrimination Committee's 
annual convention. She has made numerous media appearances alleging post 9/11 ethnic profiling, 
She Is also a founding partner of Independent Assessment and Monitoring, which provided oversight 
of police departments and prisons. Given her overtly partisan and ideologically militant background, it 
Is hard to understand how any law enforcement agency would agree to have her serve as a monitor. 
Perhaps they simply weren't aware of her activism when agreeing to her presence. One can only hope 
these institutions don't make a similar mistake in the future. Like Ms. Jackson (and so many others), 
Ms. Lopez also worked as a tine attorney in the Special Litigation Section during the Clinton years, but 
just like Clinton's political appointees, departed immediately after the Bush administration arrived in 
the White House. 

(Incidentally, although this article is about the new hires into the civil service ranks of the Special 
Litigation Section, it is worth noting that the four other deputy chiefs promoted by Eric Holder who 
now serve under Mr. Smith have almost equally impressive liberal track records. One (Julie Abbate) 
was arrested at a World Bank protest, another (Mary Bohan) has made sizable contributions to the 
presidential campaigns of both Barack Obama and John Kerry, the third (Bo Tayloe) worked for the 
United Nations High Commissioner for Refugees, and the fourth (Judy Preston) is known by all as one 
of the biggest bleeding hearts in the Division. In short, anyone looking for even a hint of ideological 
balance in the Section's leadership will be sorely disappointed. Targets of the Section's enforcement 
efforts have been duly warned.) 

Tiffany Austin: Ms. Austin is a new line attorney who joined the Section from private practice in 
Ohio. She did, however, spend time in Washington during law school, clerking for "Bread for the City," 
a liberal civil rights organization that describes itself as the "front line agency serving Washington's 
poor." The recipient of an NAACP scholarship, she also served on the Executive Board of the Black Law 
Students Association at Notre Dame Law School. 

The Justice Department conspicuously redacted a number of the other professional affiliations from 
her resume in its FOIA response, so there was likely some type of politically embarrassing 
information on Ms. Austin that DOJ did not want made public. 
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Deena Fox : Before arriving in the Section, Ms. Fox worked as a Fellow at the Bazeion Center for 
Mental Health Law. Prior to that, she worked for the Children's Rights Clinic at Legal Aid, clerked for 
the Public Defender's Service for the District of Columbia, interned at the New York Lawyers for the 
Public Interest, and was a Fellow at the New York City Urban Fellows Program. During law school, she 
served as editor-in-chief of a journal entitled Review of Law & Social Change, and volunteered for the 
New York State Bar Association's Special Committee on the Civil Rights Agenda. 

Winsome Gavie: Ms. Gayle is a financial thoroughbred for the Democratic Party. FEC records reveal 
that she contributed nearly $5,600 to Obama in the 2008 campaign, and gave another $200 in 2009 to 
a very liberal (and ultimately unsuccessful) congressional Democratic candidate in Kansas, Raj Goyle. 
She worked as a staff attorney at the Public Defender's Service for the District of Columbia, interned 
at the ACLU in New York, and clerked for a liberal federal judge in Florida appointed by President 
Clinton. 

How radical is Ms. Gayle? After arriving in the Civil Rights Division, she spoke on a panel at 
American University Law School during which she openly criticized the prosecution of drug crimes! She 
claimed that "the enforcement of the drug laws tend to encourage racial profiling." 

The fact that a current Justice employee would make such comments in a public forum is not only 
disturbing, but it shows just how extreme the Civil Rights Division has become. Incidentally, she 
apMed. for a judgeship in the District of Columbia in 2010 but was fortunately passed over. 
Although her resume does evidence the kind of "putting empathy above the law" that this president 
prefers. 

During law school, Ms. Gayle was a member of the Harvard Civil Liberties Union, Harvard Law School 
Lambda, the Harvard Black Law Students Association, and the Harvard Civil RIghts-CIvll Liberties Law 
Review. In fact, she continues to be the head of the Was hing t o n chapter of the Harvard Gay and 
Lesbian Caucus. She also wrote her undergraduate thesis on “Consensual Sodomy Laws: The Place of 
Morality in Law Where Justice is Concerned." 

Emily Gunston: Ms. Gunston arrived at Justice after working for nearly 10 years as a public defender 
In Contra Costa County, California. While a law student at Berkeley, she also Interned at the Homeless 
Action Center. One can almost hear the hiring committee: "Check, and check." 

Anika Gzifa: Ms. Gzifa also fits right in with the new crop of attorneys. Prior to Joining the Civil Rights 
Division, she advocated for the release of Guantanamo Bay detainee Omar Khadr, claiming that 
he was nothing more than a poor soldier. Khadr is a Canadian citizen who was taken into military 
custody during hostilities In Afghanistan and assigned to Gitmo, ciassified as an enemy combatant, 
and charged with murder, attempted murder, conspiracy, providing material support for terrorism, 
and spying. He Is slated to be tried before a military commission. Ms. Gzifa signed on to a letter sent 
to President Obama pleading Khadr's innocence and urging his release. The administration was 
apparently unmoved, as was the D.C. Circuit and the Supreme Court, both of which have denied Mr. 
Khadr's request for relief. 

Ms. Gzifa penned her plea on behalf of Khadr while working as a supervisory attorney at the 
Children's Law Center in Washington. She affiliated with that organization right out of law school, 
where she was a member of the Prison Legal Assistance Project and an editor of the Harvard Civil 
RIghts-Civll Liberties Law Review. 

Charies Hart: Mr. Hart comes to the Special Litigation after representing unions at a private law firm 
in New York. Prior to his time there, he represented criminai defendants at the Neighborhood 
Defender Service of Harlem. He also served as the coordinator for the Capital Research Project in 
North Carolina, where he performed research on death penalty cases in the state. During law school, 
he interned at the NAACP Legal Defense and Education Fund, the NYU Juvenile Rights Clinic, and the 
Juvenile Justice Project of Louisiana. And he was an editor of the Review of Law and Social Change 
journal. His resume just screams balance and neutrality, doesn't it? 

Vincent Herman: Mr. Herman worked as a staff attorney at the Children's Law Center and the 
Juvenile Law Center before moving to the Civil Rights Division. While a law student, he clerked for the 
Public Defender's Service for the District of Columbia and served as an advocate at the Juvenile 
Rights Advocacy Project. He also previously worked as a coordinator of the AIDS Face-to-Face 
Program for HIV/AIDS Services at Catholic Charities of the East Bay in Oakland, Calif 

Michelle Jones: Another activist Democrat, Ms. Jones contributed at least $750 to President 
Obama's campaign during the 2008 election cycle. She was also a volunteer for the Election Protection 
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Project, which is sponsored by the NAACP, the Lawyers' Committee for Civil Rights Under Law, People 
for the American Way, and the National Bar Association. Ms. Jones also joined with a multitude of 
left-wing organizations In 2009 to organize a conference at Howard University Law School on 
"Reaffirming the Role of School Integration in K-12 Public Education Policy." 

Curiously, the Justice Department redacted her other activities from the resume it released, but you 
get the picture. 

AIvssa Lareau: Ms. Lareau's resume contains all the requisite criteria to get hired by Holder's Civil 
Rights Division. She worked at the liberal Washington Lawyers' Committee for Civil Rights and Urban 
Affairs, interned at the National Women's Law Center (a hard-core left-wing organization that has 
lobbied for greater abortion rights, opposed all Republican Supreme Court nominations, and in recent 
years partnered with the AFL-CIO and MoveOn.org to oppose Obama's supposed move to the 
center), and served as a Fellow at the Human Rights Camoaion (which advocates on behalf of the 
lesbian, gay, bisexual, and transgender community). She also volunteered for the ABA's Detrintion 
Standards Timplementation Initiative which has attacked the Departments of Justice and 
Homeland Security for not providing sufficiently luxurious detention facilities for illegal aliens. Her law 
review note at Georgetown, which she wrote while serving as a research assistant to the truly 
extreme Professor Chal Fel dblti rn was entitled “Who Decides: Genital Normalizing Surgery on 
Intersexed Infants." 

Michelle Leung; Ms. Leung joined the Section after a brief stint at a San Francisco law firm, where it 
appears she spent most of her time working on pro bono matters, including a F OIA lawsuit on 
behalf of the ACLU claiming that the Department of Homeland Security's detention of illegal aliens 
was somehow improper because some of the aliens hadn’t committed criminal acts. Her view made 
sense considering that she had interned at the ACLU of Northern California for two years during law 
school at Berkeley. She also Interned for the Public Defender's Office In San Francisco and the 
California Appellate Project, where she worked on death-row representation. 

As an undergraduate at Stanford, Ms. Leung was a member of the Students of Color Coalition and 
wrote her senior thesis on "Multiracial Coalition Politics in California: Analyzing Propositions 187, 209, 
and 227." She also produced a documentary film and authored a related_.bjp 5 entitled "Recycling 
Fear" In which she lamented the criticism of radical Islam after 9/11. 

To quote the blog's description of the documentary: 

The late 90s saw a rise In the depiction of Muslims as America's newest enemy and 
Islam as the world's biggest threat to democracy. The growing perception of a Muslim 
threat crystallized on September ll, 2001. Recycling Fear. The New American Enemy 
examines the Impact that manufactured national fear has on constitutionally protected 
rights and civil liberties. Through the stories of individuals accused of terrorism and the 
lawyers that defend them, the documentary seeks to explore the question whether or 
not such fear really moves us towards global security. In the course of answering this 
question, Recycling Fear documents various forms of discrimination against individuals 
who are Muslim and perceived to be Muslim. 

Leung was Quoted in the Stanford Public Service Scholars Program 2005 annual report: 

[I want to use the] law as a social tool that can be used to advocate on behalf of 
minorities in our criminal justice system. Accepted social systems (academia, law) can 
be used in powerful ways to work towards social justice, even if this may not have been 
their originally designed purpose. 

Now she will have an opportunity to put those activist desires into use with the heavy hand of the 
federal government. 

Jennifer Mondino: After working at the Center for Reproductive Rights, an abortion rights group, 

Ms. Mondino apparently decided that her work would be easier if she had the enforcement machinery 
of the Department of Justice behind her. She previously served as a staff attorney at the Safe Horizon 
Domestic Violence Law Project in Brooklyn and an attorney in the Civil Rights Bureau of the New York 
State Attorney General's Office. On her resume, she proudly lists her volunteer activities with the 
Lawyers' Committee for Civil Rights Election Protection Campaign, the Legal Aid Society, the New 
York City Bar Refugee Assistance Project, the "Unitel Local 169 Fair Wages Campaign" (on behalf of 
Spanish-speaking green grocer employees). Bay Area Legal Aid, and Human Rights Watch. She also 
proudly touts her membership in the “National Campaign to Restore Civil Rights", whose we^lte 
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openly proclaims its real desire "to spread understanding of liberal ideas and advance progressive 
values." 

Jack Morse : Mr. Morse comes to the Civil Rights Division straight out of law school, during which 
time he interned for the ACLU of Georgia's National Security/Immigrant Rights Project and for the 
Georgia Innocence Project. He also helped draft reports for the ACLU suggesting that the "287(g) 
program" (which allows local law enforcement to participate in enforcement of federal immigration 
laws) contributes to racial profiling and should be eliminated. Anyone still confused by Mr. Morse's 
views might peruse his law review article in which he argues that the federal government may 
not legitimately classify material support of terrorism as a war crime (!) and that the U.S. thus 
improperly tried Salim Hamdan (OBL's driver) by military commission. Mr. Morse must have a great 
relationship with new attorney Aaron Zisser (see below), who also has written favorably of Salim 
Hamdan. It's nice to know that there are so many advocates of Guantanamo Bay terrorists in the 
Special Litigation Section. 

Marivsha Mvrthil; Before getting hired, Ms. Myrthil enjoyed a very brief stint as a Fellow at a private 
law firm in Florida, where she worked exclusively on pro bono civil rights matters. Most of her cases 
seem to have involved litigation demanding improved educational programming for pre-trial 
detainees. Prior to that, she clerked for a liberal Clinton appointee on the Eleventh Circuit and 
interned at a Public Defender's Office in Indiana. 

It was as an undergraduate at Barnard, however, where Ms. Myrthil really excelled. There, she was 
the president of the "Black Organization of Soul Sisters" (founded in 1968 as "an outgrowth of 
alienation and black nationalism") and a me mb er of the Barnard College Democrats. She wrote 
her senior thesis on "Fundamental Rights v. Autonomy; The Case for Welfare Rights in the United 
States." She also penned a newspaper editorial claiming that Columbia University — a bastion of 
political correctness and liberal bent — was filled with "pervasive racism ."She criticized an apparently 
satirical cartoon as "exploiting the Rrst Amendment" and demanded that university administrators 
take action. Apparently, it was a case of "free speech for me, but not for thee." She'll fit in nicely in 
Holder's Civil Rights Division. 

Rashida Oaletree! The daughter of Obama pal and Harvard Law professor Charles Ogletree, Ms, 
Ogletree joined the Section after working as a staff attorney at the District of Columbia Public 
Defender's Office. Before that, she had interned at the teoal Action Center which describes itself 
as "the only non-profit law and policy organization in the United States whose sole mission Is to fight 
discrimination against people with histories of addiction, HIV/AIDS, or criminal records, and to 
advocate for sound public policies in these areas." She also participated in the Brennan Center for 
Public Policy Advocacy Clinic, where she worked on efforts to give voting rights to convicted felons. 
Leaving no activist stone unturned, she preceded those activities with internships at the Neighborhood 
Defender Service of Harlem and the EEOC, as well as a gig as the Education and Enforcement 
Coordinator for the Fair Housing Center of Greater Boston. And to top it all off, she served as an 
editor of the "progressive" ReWew of Law and Social Change at NYU Law School, 

Sergio Perez: Mr. Perez is another attorney fresh out of law school. As of the date this article was 
drafted, he continued to boast on his Facebook page of his active role in Junta For Progressive Action 
an organization that promotes the rights of illegal aliens in the United States. From the group's 
website: 

Junta has worked with Unidad Latina to promote rights for the undocumented, 
encouraging [a Connecticut mayor] to issue a municipal identity card. ... Immigrant 
rights groups, such as Fair Haven-based Junta for Progressive Action, are working with 
the city's police department to establish a policy that would forbid police from asking 
about the legal status of immigrants who are crime victims or turning over any such 
information to federal immigration authorities. 

Mr. Perez also was the student director of \aie Law School's Legal Services for Immigrant 
Communities Clinic and the co-director of the school's Human Rights Project. He clerked one summer 
at a large law firm, but appears to have spent all of his time there working on a habeas corpus 
petition on behalf of a death-row inmate in Louisiana. 

Upon arriving in the Civil Rights Division, Mr. Perez began working on the Special Litigation Section's 
investigation (or, as I have previously written at length, harassment) of Sheriff Joe Arpaio and 
the Maricopa County (Ariz.) Detention Facility because of the Sheriff's participation in the federal 
287(g) program. His team leader on the case is none other than A vner Shapiro another 
ideological attorney whose wife Is Deputy Assistant Attorney General Julie Fernandes, who has made 
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it clear to Voting Section employees that she does not believe in the race-neutral enforcement of civil 
rights laws. If Perez Isn't already radicalized, he soon will be after working with Shapiro. 

Catherine Puah: When it comes to liberal activists, Ms. Pugh easily fits the bill. Arriving in the 
Section straight from the California Western School of Law, she appears to be on a long-term crusade 
to harass law enforcement and exact some sort of revenge for unspecified grievances. Upon winning a 
California Bar Foundation scholarship, she proclaimed 

I have worked in the legal industry as long as I have worked — most recently in prisons 
throughout the state — and I fully intend to apply my law degree to policing abuses of 
public trust. 

The mission started as early as her undergraduate days at Howard University, where she wrote her 
senior thesis on "The Cumulative Effect of Race in Arrest, Charging, Trial, and Sentencing." 

During law school, Pugh worked as a research assistant at the California Innocence Project and served 
as director of the Amitv Foundation which provides oversight for a new-age drug treatment 
center and analyzes data on the treatment of underrepresented populations. She also won a Weiner 
Schoiarship which is awarded to a student who "shows sensitivity and concern with human rights 
and the fair administration of justice." 

(Amusingly, her law school did a write -up on her in which it claimed that she "was chosen as one 
of four people in the nation to intern in the Civil Rights Division of the Department of Justice." This 
statement Is preposterously false.) 

Lori Rifkin: Ms. RIfkIn’s resume must have had the new "non-political” hiring committee In the Civil 
Rights Division salivating with excitement. She worked as an attorney at the Legal Aid Society 
Employment Law Center In San Francisco and a small plaintiff's firm In the same city litigating class 
action lawsuits on behalf of state prison inmates. She also had multiple stints of employment with the 
ACLU, serving as a staff attorney in Los Angeles and Hartford and an intern in New York. Although her 
activities covered the gamut there, she seemed to concentrate on prisoners' rights litigation and 
gay-lesbian-bisexual-transgender advocacy. In one of her more odd cases at the ACLU, she sued 
the City of Santa Barbara, claiming that the city’s decision to operate a homeless shelter only during 
the winter months violated the constitutional rights of the homeless. 

Prior to her time with the ACLU, Ms. Rifkin clerked at the Southern Poverty Law Center, participated 
In the liberal Brennan Center for Public Policy Advocacy Clinic, and led a workshop at the Ya le Law 
School Rebellious Lawverliio Conference where she protested the JAG Corps recruiting on the 
law school campus. She also authored a real page-turner of an attide in the Journal of Lesbian 
Studies entitled; "The Suit Suits Whom? Lesbian-Gender, Female Masculinity, and Women-in-Suits." 
She proudly notes on her resume that this article was co-published simultaneously in a book entitled 
Femme/Butch: New Considerations of the Way We Want to Go. 

Michael Sonoer: Mr.Songer, a $200 contributor to the 2008 Obama presidential campaign, worked at 
a large Washington law firm. His resume highlights his pro bono work there on Sossamon v. Texas 
which his firm lost in the Supreme Court. They argued unsuccessfully in Sossamon that states 
waived their sovereign immunity against private lawsuits filed by prison inmates seeking money 
damages merely because they accepted federal funds. During law school, he worked for the Capital 
Jury Project, where he conducted research against capital punishment. He also wrote a lavM review 
article on "The Effect of Race, Gender, and Location on Prosecutorial Decisions to Seek the Death 
Penalty in South Carolina," in which he suggests that prosecutors seek the death penalty in a racially 
discriminatory manner. 

Although his internship for former Democratic Senator Fritz Hollings is listed on his resume, the Civil 
Rights Division opted to redact the rest of his activities. 

Samantha Trepel : It is easy to see why Ms. Trepel was hired. She comes fresh off two judicial 
clerkships, including one with Ninth Circuit Judge Sidney Thomas, one of the most liberal jurists in the 
country. During law school, she interned for the ACLU's Immigrants' Rights Project and the Chiicii'en's 
_Riri.hts organization, which was launched by the ACLU. She also served as co-chair of her law 
school's chapter of the American Constitution Society and helped organize the American Constitution 
Society's Reading Group on "Poverty & Opportunity," a so-called "progressive workshop." 

Meanwhile, Ms. Trepel has wasted little time in inviting controversy since arriving in the Special 
Litigation Section. She launc hed an investigation of Alamance County, North Carolina, claiming 
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that its use of the 287(g) program (by which local law enforcement can assist in the enforcement of 
federal immigration law) has led to Improper racial profiling and discriminatory policing. But county 
commissioners ateused her of leaking her investigatory letters to the media before sending them 
to opposing counsel. If she did engage in such improper leaking, she would be in good company 
among attorneys in the Civil Rights Division who leaked confidential internal legal opinions over 
Georgia's voter ID law and the Texas congressional redistricting plan when those matters were being 
reviewed by the Division. 

Aaron Zisser : Mr. Zisser joined the Special Litigation Section after working as a staff attorney at the 
Public Interest Law Center of Philadelphia, a branch of the Lawyers' Committee for Civil Rights. 
Before that, he was a fellow at "Human Rights Rrst," where he traveled to Guantanamo Bay to 
observe the prosecution of Osama Bin Laden's driver, Salim Hamdan, before a military tribunal. He 
wrote a series of blog posts for the liberal American Constitution Society criticizing the prosecution of 
detainees and suggesting that such terrorists were being deprived of their rights (see here here 

[«I, hem and here 

Before graduating to his criticism of U.S. terrorism policies, Mr. Zisser interned at the ACLU, the 
Southern Center for Human Rights, the Orleans Parish (La.) Indigent Defender Board, and the Santa 
Clara County (Calif.) Public Defender's Office. A proud member of the American Constitution Society, 
he also participated in Georgetown Law School's International Women's Human Rights Clinic, where 
he advocated greater reproductive rights (read: abortion) for women. It should thus come as no 
surprise that, soon after arriving in the Civil Rights Division, Mr. Zisser made it a top priority to 
enforce the Freedom of Access to Clinic Entrances Act (the “FACE Act") against an elderly pro-life 
advocate. The president of government watchdog Judicial Watch charged that the case was politically 
motivated and that the "complaint seems like it was written more by Planned Parenthood than 
discerning professional lawyers." 


What these 23 new Special Litigation Section civil servants represent is a solidification of the already 
extreme liberalism that forms the core of that unit. And note that while there were numerous lawyers 
hired who worked at public defenders or for advocacy organizations for criminals and prisoners, not a 
single lawyer was hired with experience as a prosecutor or in law enforcement in a Section which has 
as one Its main Jobs Investigating the practices of local police. Do local jurisdictions really think they 
will get a fair, nonpartisan, objective hearing from the lawyers in this Section? 

None of this Is an accident. Eric Holder and Thomas Perez (not to mention Barack Obama himself) 
astutely recognize that personnel is policy. Just as installing a Supreme Court nominee will help a 
president put his Imprimatur on the law for decades, burrowing these ideologues into the career civil 
service of the Justice Department will help Democrats and liberals ensure that their policy views are 
well entrenched in the bureaucracy, regardless of who controls the White House in the years ahead. 

No one is suggesting any of these individuals' activist backgrounds disqualifies them from working as 
attorneys in the Civil Rights Division. The point is that such liberal bona fides appear to be a 
prerequisite for employment in the Division — there is no other explanation for this. These resumes 
are an example of a legal doctrine that law students learn in their first year: res ipsa loquitur — "the 
thing speaks for itself. " 

The public must be reminded that, notwithstanding the breathless attacks from the liberal 
blogosphere, the fact remains that the Bush administration never engaged in this type of monolithic 
ideological hiring. 

While a handful of ancient sarcastic emails have been thrown around to suggest some sort of 
nefarious conspiracy, the fact remains that individuals were hired from all across the political 
spectrum. Even in the Civil Rights Division sections that got so much press attention during the faux 
political scandals that Democrats on the Senate Judiciary Committee ginned up, dozens of liberals 
were hired and promoted in just the three-year time period that was the subject of those politically 
motivated probes. 

Yet you find nary a token conservative among the Holder/Obama hires. Meanwhile, the press has 
gone suddenly silent. Where is the outrage now? 

Perhaps in today's hyper-politicized environment, where legacy media institutions have devolved into 
little more than political platforms for outspoken “journalists" and producers, this is what we should 
come to expect. But put aside for a moment the fact that good reputations were sullied with attacks 
whose foundations were so weak that they crumble at the touch. The real concern is that, with the 
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Department of Justice, the stakes are incredibly high. 

How can the public (not to mention state and local governmental institutions) have any confidence in 
a federal agency that Is entirely dominated, from top to bottom, by the political and ideological 
supporters of the White House? In the past, Democrats would have counted on the media simply 
ignoring these political shenanigans. Fortunately, with the advent of new media, those days are over. 

And PJMedia has more stories to tell. Stay tuned. 
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Every Single One: The Politicized Hiring of Eric Holder's Employment 
Section 

Posted By Hans A, von Spakovskv On August 22, 2011 @ 12:00 am In Uncateaorized | ^5 Comments 

For the last two weeks, PJMedia has been publishing a series of articles on the radical attorneys who 
have been hired as career civil servants in the Justice Department's Civil Rights Division since 
President Obama took office. The reports reveal an unprecedented effort by Attorney General Eric 
Holder and his Civil Rights Division political leadership to stack the Division from top to bottom with a 
cadre of hard core, left-wing partisans. The ideological litmus test being employed is undeniable: 
conservatives and even apolitical lawyers need not apply. Only fervent liberals are welcome. And the 
proof is in the resumes — every single new attorney in the Division fits that description. 

Today we turn to the Employment Litigation Section. This is the fifth section to be covered in PJM's 
series. Previous pieces focused on the Voting Section the Office of Special Counsel for 
Immigration-Related Unfair fcmolovmenc Practices the Special Litiuatlcn Section and the 
Education Section 

The Employment Section Is primarily responsible for enforcing the anti-discrimination provisions 
applicable to state and local governments under Title VII of the Civil Rights Act of 1964. And Assistant 
Attorney General Thomas Perez has a downright disturbing agenda for the Section. Speaking to the 
liberal American Constitution Society, he pr om ised that his Division would pursue "disparate 
Impact" litigation — where no proof of actual discrimination is required but mere disproportionate 
workforce representation — with vigor rarely before seen. He wasn't kidding. Indeed, the Division's 
aggressive efforts to def?rLd_and.exi>3i)ri the use of racial preferences in public sector hiring, 
promotions, and contracting ought to offond all Americans who believe in the promise of a just and 
colorblind society. Although politically correct terms like goals" and "timetables" are de rigueur, there 
is no hiding what is really being advocated here: racial quotas. 

Meanwhile, the Section's enforcement of the laws against religious discrimination seems focused 
almost obsessively on the protection of Muslims to the exclusion of almost every other group. Some 
of the enforcement actions undertaken are so far outside the requirements of federal law that one 
might be excused for thinking that the Koran is as much a part of the Section's statutory toolbox as 
the U.S. Code. With the new crop of attorneys that have come on board, however, it is not difficult to 
see how this radicalized atmosphere has so thoroughly enveloped the Section. 

Fifteen new career attorneys have been hired into the Section since Holder took the reins at 
DOJ. Every single one of these individuals is an unequivocal liberal. Many, moreover, have 
extraordinarily partisan backgrounds. In light of all this, the fact that the Bush Civil Rights Division — 
which hired career attorneys from all across the political spectrum — received such grief from the 
media and DOJ's internal watchdogs is almost laughable in its absurdity. 

But once again, don't just take my word for it. Let the resumes speak for themselves: 

Raheemah Abdulaleem: Ms. Abdulaleem is a sizable Democratic contributor, having given more 
than $1,400 to Barack Obama's 2008 presidential campaign. While working at a large law firm, she 
represented terrorists detained at Guantanamo Bay on a pro bono basis. That is not surprising given 
her role on the Board of Directors of an organization called "Karamah — Muslim Women Lawyers 
for Human Rights." 

She also previously served as pro bono staff counsel for the Natio na l Commi ss ion on the Voting Rights 
A'r.t which was established by the Lawyers' Committee for Civil Rights Under Law and other 
left-wing civil rights organizations to gather anecdotal evidence in support of the reauthorization of 
constitutionally dubious provisions of the Voting Rights Act. And she was a student attorney at the 
Harvard Legal Aid Bureau. 

Ms. Abdulaleem has not abandoned her activist ways since arriving in the Employment Section. In 
fact, she was one of the Section's senior lawyers who recently commenced the Lswi'lit against the 
Berkeley (III.) School District on behalf of a Muslim first-year teacher whose request to take a 3-week 
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hajj to Mecca in the middle of end-of-semester course reviews and final exams was denied. As I 
previously wrote the lawsuit is entirely devoid of legal merit and appears to have been filed as 
nothing more than a sop to the Muslim groups that the Obama administration has actively courted. 
One can only Imagine what kind of lawsuit she will dream up next. 

Woody Analade: Mr. Anglade joins the Section from the EEOC, where he worked as a senior trial 
attorney litigating cases against private employers under federal civil rights statutes. Previously, he 
served as chief of staff to Democratic Congressman Rob Andrews of New Jersey, to whom he 
continues to make political contributions. He also worked as the Democratic counsel on the House 
Education and Workforce Committee's Employer-Employee Relations Subcommittee, where he 
advised the 22 Democrats serving on the subcommittee. 

Rachel Smith-Anolade: Ms. Smith-Anglade is the wife of new Section attorney Woody Anglade. 

The two worked together at the EEOC before coming to the Civil Rights Division. Although the 
Division conspicuously redacted parts of her resume, her political leanings are hardly in doubt. 

Indeed, her ! acebook oaoe proudly lists Rrst Lady Michelle Obama and Democratic Congressman 
Rob Andrews as leading interests and proclaims that she will be supporting Barack Obama in 2012. 

Eric Bachman: Mr. Bachman spent the 10 years before coming to the Employment Section as an 
attorney at a plaintiff's law firm in Washington where he pursued civil rights class actions against 
major corporations. Before that, he worked as a staff attorney at the Jefferson County (Ky.) Public 
Defender's Office and as an intern at the NAACP Legal Defense and Education Fund. He also remains a 
member of the Innocence Project of the National Capital Region. During law school, he served as 
an editor of the Georgetown Journal on Fighting Poverty. 

Elizabeth Banaszak; Ms. Banaszak comes to the Section straight out of law school, but her 
left-wing ideological bona tides are already firmly intact. During law school, she clerked at the liberal 
Lawyers' Committee for Civil Rights Under Law, volunteered with the Emplovinetit. .Justice Center 
and interned at the radically partisan National Partnership for Women S Families. This latter 
group, an advocacy organization headed by radical ideolooues Debra Ness and Judith l.icht ma n 
promotes abortion rights and opposes all Republican Supreme Court nominees. She also worked as a 
legislative assistant and field organizing assistant at the ACLU in Washington, where she focused on 
gay marriage and church/state Issues. And she assisted with the research for a Sta nford La w Re view 
.^Jtlcie titled “Refugee Roulette: Disparities In Asylum Adjudication," which advocated Increased 
grants of asylum to Illegal aliens. 

Trevor Blake: Mr, Blake contributed $250 to Barack Obama's 2008 presidential campaign and, in 
2010, gave another $250 to the Democratic National Committee. During his law school days, he was 
an editor of the Georgetown Journal of Gender and the Law, a publication whose staled “mission 
Is to explore the impact of gender, sexuality, and race on both the theory and practice of law" and 
thereby "complement... a long tradition of feminist scholarship and advocacy at the [Georgetown] Law 
Center." His own contribution to the journal was an article titled "You Get What You Pay For: A 
New Feminist Proposal for Allocating Marital Property Upon Divorce." 

Alicia Johnson: Ms. Johnson recently commenced her second tour of duty in the Employment 
Section, having been hired the first time around in the final days of the Clinton administration, At the 
time, she was part of an influx of new radical attorneys brought on board by former Acting Assistant 
Attorney General Bill Yeomans in a mass hiring wave designed to fill open career slots in the Civil 
Rights Division with left-wing activists before President Bush entered the White House. She left in 
2004, however, to join the greener pastures of the private law firm world, and showered substantial 
largesse — $5,600 according to EEC records — on Barack Obama's 2008 campaign in the process. 
During her first stint in the Division, she was widely considered to be one of the more partisan 
Democrats on staff. A review of her resume (even with the heavy redactions by the Justice 
Department's FOIA office) reveals how she developed this reputation. 

During her law school days at Howard University, she was a member of the "Social Justice Law 
Review" and an intern at the District of Columbia Public Defender's Office. She also volunteered her 
time representing inmates incarcerated at the Lorton Correctional Facility who were charged with 
disciplinary infractions. Her focus on seeing everything through a racial prism seems to go back to her 
undergraduate days at Spelman College, where she wrote her senior thesis on "Color Complexes in 
the Dating Behavior of African-American College Students Attending Historically Black Colleges in 
Atlanta.” 

Amv Kurren: Ms. Kurren joined the Section as part of Attorney General Eric Holder's Honors 
Program only one year out of law school, and it is easy to understand why he found her such a good 
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ideological fit. She worked for two years at the ACLU of Northern California and interned one summer 
at the liberal Washington Lawyers' Committee for Civil Rights Under Law. She also Interned at the 
Native Hawaiian Legal Corporation, where she advocated in favor of special land rights for native 
Hawaiians and sought to protect "the rights of incarcerated native Hawaiians to dance the hula and 
perform Hawaiian chants and rituals in privately owned prisons in Arizona." Good grief! 

Her fun did not end there, though. Ms. Kurren also interned for the NAACP LDF, where she assisted 
the organization with its efforts to give voting rights to incarcerated felons (not just released felons, 
but currently incarcerated felons). Her resume further highlights her service as the Yale Law School's 
community chair of the American Constitution Society (which opposes interpreting the Constitution 
according to its original meaning) and her role as the minority recruitment chair for the Asian Law 
Students Association. 

Louis Lopez: The very liberal Mr. Lopez is also on his second tour with the Employment Section, 
having previously been hired as a trial attorney during the Bush administration. (So much for the 
supposed conservative litmus test that the Bush Civil Rights Division was absurdly accused of 
following.) Like many of his colleagues, Mr. Lopez was a contributor to Barack Obama's 2008 
presidential campaign. He also served as a Democratic political appointee at the EEOC during the 
Clinton Administration under Commissioner (and noted radical) Ida Castro. 

He is a m e mber of both the Civil Rights Division's GLBT (gay-lesbian-bisexual-transgender) 
Working Group as well as the American Bar Association's Commission on Sexual Orientation and 
Gender Identity ("SOGI"), which describes i tsel f as one of four entities that together seek to 
further the ABA's commitment to diversity and inclusion. He also volunteers with the Emoloyrrient 
Justice Center During law school, he worked for the Harvard Legal Aid Bureau, but his other 
activities have been conspicuously redacted from his resume. 

Valerie Never: Ms. Meyer was a trial attorney and mediator for the EEOC before coming to the 
Employment Section. She previously worked as a law derk for the non-profit Disability Rights 
Advoca tes organization in Berkeley, California. She also participated In the Death Penalty Clinic 
while a law student at Berkeley, and served as editor-in-chief of the Berkeley Journal of Gender, Law, 
and Justice. Ms. Meyer was one of the Section’s new attorneys who sued the New Jersey Civil 
Service Commission under a dubious "disparate impact" theory claiming that the exam used to select 
police sergeants In the State was too difficult for blacks to pass. Faced with the prospect of years of 
costly litigation In an already cash-strapped environment, the Slate agr eed t o s ettle earlier this 
month and to promote the applicants who flunked the exam the first time around. Let's hope this 
"victory" for DOJ doesn't endanger the safety of New Jersey's population; there Is no question It 
discriminates against those who successfully passed the exam. 

Aaron Schuham: Mr. Schuham is another newly hired deputy chief in the Employment Section, and 
easily rates as one of the more radical attorneys to join the Division during Eric Holder's reign. For 
seven years prior to coming to DOJ, Mr. Schuham worked as the legislative director for Americans 
United far Separation of Church and State an organization that seeks to eradicate any vestige of 
faith or religion in the public sphere. The very idea that the Obama administration would put the 
former legislative director of this organization in charge of enforcing the prohibition against religious 
discrimination in the Civil Rights Act is offensive. 

His presence also may explain the outrageous brief that the Obama administration just filed before 
the Supreme Court in Hosanna-Tabor Evangelical Lutheran Church and School v. EEOC - Schuham's 
name is listed on the brief along with a number of other Justice lawyers. As Ed Whelan of the 
Ethics and Public Policy Center ex plains Justice is taking the wildly expansive position that there 
should be no "ministerial exception" to employment discrimination laws. This contention is not only 
contrary to every federal court of appeals, all of which have uniformly recognized such an exception 
for religious institutions as "rooted in the First Amendment's guarantees of religious freedom," but it is 
even more hostile to the First Amendment than the amicus briefs filed in the case by Americans 
United for Separation of Church and State and the ACLU. These organizations must be overjoyed at 
Schuhams' influence at Justice. 

As is true of several of the new hires, this is Mr. Schuham's second stint with the Employment Section. 
He previously worked there during the Clinton administration but left after enduring a year of the 
Bush presidency, apparently frustrated at the lack of overt activism that had been the hallmark of the 
Section under Attorney General Janet Reno. Indeed, his resume notes that he spent his first tour in 
the Section seeking to defend the constitutionality of racial preferences (quotas) in employment and 
federal contracting. 
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He also was a part of the Section's trial team on its now infamous disparate impact lawsuit against the 
New York City Board of Education, which argued that minority custodians had been discriminated 
against because of an entrance exam that they could not pass in the same proportion as whites. In an 
obviously politically motivated settlement, the city initiaiiv rolled over and agreed to a consent 
decree that granted retroactive seniority to nearly 60 minority custodians. The only problem was that 
many of these individuals weren't victims at all; they hadn't even taken the exam but yet were 
displacing whites on the city's seniority list. A group of white custodians responded by intervening and 
ccnvincina the Second Circuit to throw out the consent decree. Once the Bush Civil Rights 
Division's leadership got wind of the Section's shoddy lawyering and political shenanigans, it ordered 
that the pleadings be modified and that relief no longer be sought on behalf of 32 of the original 60 
"victims." It also removed the trial team (including Mr. Schuham) from the case and transferred the 
then-chief of the Section (who, incidentally, is now the head of the Division's Office of Special Counsel 
for Immigration-Related Unfair Employment Practices, and is responsible for much of the politicized 
hiring that PJM chronicled two weeks ago) out of the Division. All of this infuriated Ted Kennedy at 
a Senate Judiciary Committee cversitiht heai ino but the Second Circuit recently upheld 1-^®^ the 
legitimacy of the decisions made by the Bush leadership. 

And now the Division has warmly weicomed him back into a senior leadership position in the 
Employment Section. One cannot help but feel sorry for the states and municipalities he will now 
target. 

Barbara Schwabauer: Ms. Schwabauer is another Honors Program hire, joining the Section fresh 
from Ohio State's Moritz College of Law. She is actually featured in one of her law school's ads, 
describing how she is "a student committed to social Justice." She penned a jaw review r^rtld e in 
the Ohio State Law Journal in which she ciaims that the criminal justice system is racist. Relying 
heavily on psycho-babble and what she calls "critical race theory and discursive analysis," she claims 
to "Interrogate the narrative of Congress in enacting the" EmmittTill Unsolved Civil Rights Crime Act. 
In effect, she argues that Congress actually perpetuated racism in Che criminal justice system by the 
passage of the Act. A perfect fit for the Civil Rights Division. 

Jennifer Swedish: Ms. Swedish comes to the Section from the liberal National Women's Law Ce nt er 
where she worked as a Health Law Fellow concentrating on "regulatory changes to Title X Family 
Planning Program" (read; promoting abortion rights). She served a judicial clerkship with Martha 
Craig Daughtrey, an extremely liberal Clinton appointee on the Sixth Circuit who recently held that 
Michigan's ban on the use of race in public employment, contracting, and college admissions was 
unconstitutional. (Daughtrey actually claims — get this — that the Equal Protection doctrine requires 
race-based discrimination!) During law school, Swedish interned at the ACLU in its Reproductive 
Freedom Project and interned as well at Northwestern University's Center on Wrongful Convictions. 
Before entering law school, following her graduation from Brown University, she worked as a research 
assistant at the Guttmacher Institute a pro-abortion organization, where she coordinated a 
nationwide "sociological survey" of more than 2,400 abortion providers. 

Allan Townsend: Mr. Townsend arrived in the Section after working for eight years at a small firm in 
Portland, Maine, with a law practice "entirely focused on representing plaintiffs in employment 
cases." He is also a member of the left-wing National Fniployrnent iavjvers Association whose 
website nicely details the exclusively liberal positions it takes on employment lawsuits, judicial 
nominations, legislation, arbitration, and other public policy. 

Audrey Wiaains: Ms. Wiggins comes to the Section as one of the new deputy chiefs. She spent the 
previous eight years at the liberal Lawyers' Committee for Civil Rights Under Law where she headed 
its "employment discrimination project," managed its amicus program, and directed the organization's 
public policy efforts, including its fervent opposition to the nominations of Chief Justice John Roberts 
and Associate Justice Samuel Alito. Prior to that, she worked as an attorney-advisor at the U.S. 
Commission on Civil Rights (USCCR) under Mary Frances Berry. At the USCCR, Ms. Wiggins focused 
on voting and police practices and was one of the authors of a ridiculous report suggesting that 
President Bush "stole" the 2000 election in Rorida. 

In 2008, she testified before the House Judiciary Committee blastino the Bush Civil Rights 
Division's Housing Section for not bringing enough disparate impact housing discrimination cases. Her 
testimony drips with activist language, raising considerable doubt that she possesses an ability to be 
fair and neutral in her work in the Employment Section. 

The Most Transparent Administrat ion in Hist ory chose to redact parts of the "Education" section of 
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Ms. Wiggins' resume. One wonders what the administration thought was more politically 
embarrassing than what they left on the resume. No matter. We clearly know all we need to know 
about her already (although, by the way, federal law does not allow the government to redact 
information on a FOIA response just because it could be politically embarrassing). 

For those of you keeping score at home, 71 career attorneys have so far been highlighted in this PJM 
series. Every one - without exception - has emphatically clear liberal and/or Democratic ties. Think of 
the odds of that occurring accidentally. It didn't. Or to put it in terms Thomas Perez can understand, 
it is an overwhelming disparate impact. Of course it is more than that, too. It is part of a deliberate 
plan to stock the Division for decades to come with left-wing ideologues who will perpetuate a liberal 
agenda, irrespective of who controls the levers of government in the White Flouse. 

Much of this politicized hiring, incidentally, was engineered by former Acting Assistant Attorney 
General Loretta King, the same individual responsible for direcLino the outtacieous dismissal of the 
New Black Panther Party litigation 1^®^. As Christian Adams recently pointed out. King rewrote the 
Division's hiring guidelines in early 2009, resulting in hiring committee members being forced to 
discard resumes from applicants who did not have prior employment with, or memberships in, 
left-wing civil rights organizations. King could not fathom that lawyers who are simply outstanding 
civil litigators or who, heaven forbid, have represented defendants in civil rights cases could be 
qualified to work in the Division. As Christian noted, "what they lacked, of course, was the correct 
ideological and partisan fervor." To add insult to injury, after screening out the resumes with 
insufficiently liberal credentials, King then also ordered that applicants not be asked if they were 
willing to enforce the law in a race neutral manner. The results of these actions were inevitable. 

Hence, this PJM expose. 

The public has already awakened to the mischief ongoing daily in this administration's Justice 
Department, and especially in its Civil Rights Division. Whatever reputation the Department might 
have once enjoyed for integrity, objectivity, and political neutrality, is shot. It can be restored, but not 
with this current crew. And we have more stories to tell. 
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Every Single One: The Politicized Hiring of Eric Holder's Compliance 
Section 

Posted By J, Christian Adams On August 26, 2011 @ 12:00 am In Uncateaorized | 31 Comments 

For several weeks, PJMedia has been publishing a series of articles on the ideological and partisan 
histories of attorney hires into the career civil service ranks of the Department of Justice's Civil Rights 
Division in the Obama administration. The articles have demonstrated the political and ideological 
litmus test being employed by those entrusted with hiring in the Division. 

Every single new attorney hired has a history thick with left-wing activism. 

Two previous pieces focused on the VoUnci Section with additional segments on the Office of 
S pecia l Coun s el for Immigration-Fte i a t ed Unfair E mploym ent P r a c tices the Special L i t ig a tion 
.Section the ,?.ditc?t!.Oi\SecUqn, 1“*^, and the employm ent L itiga tio n S ection 

If the public had any idea just how politicized the Division has become under this administration, 
outrage would follow. I cover the policy ramifications of this ideological hiring frenzy In my 
forthcoming book Inhistice For now, here are more details about the people Involved. 

Today's installment focuses on the new career attorneys hired into the Division's Federal Coordination 
and Compliance Section, which until recently was known as the Coordination and Review Section, or 
"COR" in DOJ nomenclature. COR badgers state and municipal governments who receive federal 
funds — federal gripes follow federal gold. They also serve as the watchdog over the behavior of 
other federal agencies. The ,6tatec!,.m.i.Sio.ri. of COR is to "ensure that all federal agencies 
consistently and effectively enforce civil rights statutes and Executive Orders that prohibit 
discrimination In federally conducted and assisted programs and activities." 

Most of the Section's resources are spent bullying educational institutions into complying with 
expansionist Interpretations of Title IX, or coercing law enforcement agencies into providing 
expensive foreign language translation services. The Section during this administration has also 
managed to find time to dernanri that municipalities permit Muslim women to wear headscarves in 
court. For reasons of political expediency, jurisdictions rarely challenge the legality of the Executive 
Orders enforced by the Section. If they did, however, the Section's work would decline precipitously. 

Five new career attorneys have been hired Into the Section since Holder took office. As is true of the 
new attorneys hired into every other section, there is not a single apolitical individual — let aione a 
conservative — in the bunch. 

Non-iiberais of course are free to apply; It's just that their resumes are summarily discarded. 

Sources famiiiar with hiring committee practices have told me that resumes of qualified people 
lacking the correct ideological worldview were discarded by the infamous Loretta King, then the acting 
assistant attorney general. The contrast with the bipartisan and ideologically diverse hiring practices 
of the Bush administration is incredibly stark. Here's the proof: 

Deanna Jana : Ms. Jang was recently hired as the new chief of the Section. She is a generous 
Democratic contributor, having given handsomely to the presidential campaigns of Barack Obama and 
John Kerry, the congressional reePection campaigns of ultra-liberals Donna Edwards (D-MD) and Mike 
Honda (D-CA), and to the left-wing political group America Coming Together. 

Before arriving in the Civil Rights Division, she was the Policy Director of the & PaciHc Isia.nde[ 

American Healt h Fo rum which was a major supporter of Obamacare. She also worked as a Policy 
Analyst for the Cenier for Law & Soc ial Polic y an organization which "advocates for policies that 
support its vision of an America in which poverty is rare, there is justice for all, and all people can 
participate equally." Before that, she served as a senior policy analyst at the Office for Civil Rights at 
the Department of Health & Human Services, a notorious hotbed of liberal activists. 

Ms. Jang spent most of her career hopping from one left-wing advocacy group to another. She worked 
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as a staff attorney at the Asian Law Caucus the San Francisco Neighborhood Legal Assistance 
Foundation, and the Aslan Law Aliiaixe She was a speciai assistant to the militantly liberal 
(former) Commissioner Yvonne Lee at the U.S. Commission on Civii Rights, and the chair of the 
National ImmiCiraLion Project which advocates on behalf of illegal aliens. A perfect fit for 
someone charged with enforcing regulatory mandates of dubious legal validity at the Department of 
Justice. 

Laureen Dumadao Laalagaron : Ms. Laglagaron joined the Section from the Migration Policy 
Institute, where she managed a research project designed to marshal evidence against the 
government's so-called "287(g) program," which authorizes local law enforcement to assist federal 
authorities in enforcing our federal immigration laws. She previously worked at the ACLU in its 
Immigrant Rights Project and at the liberal Urban Institute in its Population Studies Center. She was 
named by Filipinas Magazine to be one of the 100 Most Influential Filipina Women in America. The 
magazine described her as a "Filipino community and immigrant advocate." 

Michael Mule : A me mb er of the Latino Alliance, a Hispanic advocacy organization, Mr. Mule 
arrived in the Section after having worked since law school graduation at the Fmnire Justice Center 
in upstate New York. This organization describes itself as; 

A statewide, multi-issue, multi-strategy public interest law firm focused on changing the 
"systems" within which poor and low income families live. With a focus on poverty law, 

Empire Justice undertakes research and training, acts as an informational clearinghouse, 
and provides litigation backup to local legal services programs and community based 
organizations. As an advocacy organization, we engage in legislative and administrative 
advocacy on behalf of those impacted by poverty and discrimination. As a non-profit law 
firm, we provide legal assistance to those in need and undertake impact litigation in 
order to protect and defend the rights of disenfranchised New Yorkers. 

Just another neutral Civil Rights Division attorney that employers can trust to treat them fairly and to 
conduct Investigations In an objective and evenhanded manner. Or perhaps not. 

Daria Neal : Ms. Neal joins the Section as a deputy chief after spending approximately six years as a 
senior counsel at the liberal Washington Lawyers' Committee for Civil Rights Under Law (WLCCR), 
where she focused primarily on the organization's Environmental Justice Project. Her bl o a posts 
on behalf of the WLCCR while attending the United Nations Climate Change Summit In Copenhagen 
reveal an odd environmental militancy, and suggest that she likely spends much of her time 
channeling Al Gore. Just before her arrival at DOJ, she even authored a report for the 
organization — "The Time Is Now: Implementation of Environmental Justice Policy In the Obama 
Administration" — in which she advocated for such an extreme environmental regulatory policy that 
countless companies would be put out of business and unemployment would balloon if any politician 
dared consider it. 

She also continues to impart her out-of-the-mainslream views to students at Howard Law School, 
where she teaches an "Environmental Justice Seminar" focusing on the "intersection between civil 
rights and environmental laws." 

Kavitha Sreeharsha : Before joining the Civil Rights Division, Ms. Sreeharsha was a senior staff 
attorney at L egal Mo mentu m. The Women's Le g al Defense and Edu cat ion Fund a left-wing 
advocacy organization hea vily tunded by Georoe Soros that fights to make abortions easier. She 
also worked extensively on Barack Obama's 2008 presidential campaign, canvassing for him In 
Pennsylvania, North Carolina, and Virginia. In fact, she announced with glee to the newsletter of 
her law school's civil justice clinic how much she had enjoyed campaigning for Obama and "working to 
turn Virginia blue." She even found time to serve as a steering committee member of "South Asians 
for Obama" in both the San Francisco Bay Area and Washington, D.C. 

Prior to her time with Legal Momentum, Ms. Sreeharsha served as a staff attorney at .Aslan Pacific 
Islander Legal Outreach another liberal advocacy group that has been a vocal proponent of 
gay marriage and race-based assignment of students in public schools, and a vehemetit onnonent 
of the enforcement of federal immigration laws. The group's website suggests that deportation tends 
to separate families and destabilize communities. Might as well not enforce the law, then. 

During law school, she interned for the liberal Lawyers' Committee for Civil Rights Under Law, Leaaj 
Serv ices for Prisoners wit h Children (a far-left organization whose website describes in depth the 
lobbying it undertakes on behalf of criminals), and Equal Right s Advocates (a liberal pro-abortion 
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outfit that has spent substantial resources as of late trying to encourage the filing of dubious lawsuits 
against Wal-Mart). 

In the previous seomenl of this PJ Media series, Hans von Spakovsky introduced a running tally of 
the newly hired Civil Rights Division career attorneys who have been chronicled to date. We have so 
far covered the 76 career attorneys who have been hired Into six of the Division's sections. A scoring 
update: 

Leftist lawyers hired: 76. 

Moderate, non-ideological, or conservative lawyers hired: 0. 

All 76 have unequivocally liberal bona fides. Not a single one appears to have a conservative bone in 
his or her body. Not a single one even appears to be apolitical. It is truly extraordinary. 

None of this is a mere coincidence. We are in the midst of a terribly struggling economy in which law 
firms have drastically cut back hiring and begun laying off countless associates and partners. Even the 
most prestigious white-shoe firms are thinning their herds. Reports from inside the Division suggest 
that some attorney vacancy announcements see close to 1,000 applications for one spot. Huge 
numbers of extremely bright attorneys are seeking refuge in the stability of government 
employment. Can anyone — other than the myopic partisans in the Civil Rights Division's current 
leadership — realistically suggest that conservatives are not part of this group? 

Of course not. Yet they have been categorically blackballed from employment in the Division. 

For those who have followed this series, you know that much of the culpability rests with former 
Acting Assistant Attorney Loretta King. As 7 poin te d ou t 1“*^ in a piece last week, King rewrote the 
hiring guidelines back in 2009, resulting in hiring committee members being forced to toss any 
resume that did not describe a radical background. She didn't believe that lawyers who represented 
defendants In civil rights cases also have expertise in the law. She didn't believe anyone who didn't 
work for a left-wing group deserved to work in the Civil Rights Division. 

Apologists of this disgrace say DOJ only wanted people "with experience in civil rights law." That's 
called a pretext. Plenty of lawyers have experience defending civil rights cases. Plenty of lawyers who 
didn't work for left-wing groups have the willingness and dedication to enforce the law fairly. 

The truth Is that most of the "experience" this series has described is meaningless for a DOJ lawyer, 
except to do one thing: demonstrate their political and ideological allegiance with the Obama 
administration. Kavltha Sreeharsha's work promoting abortion won't have anything to do with 
litigating cases at DOJ. Darla Neal's nutty environmental advocacy won't help her win a case at DOJ. 
But it will give Eric Holder and DOJ political appointees comfort they are hiring fellow travelers who 
will try to move the law, who will work to aid the political aims of the administration. 

It's almost amusing that, in this environment, the Department's internal watchdogs have suddenly 
gone silent. The liberal former Civil Rights Division attorney Tamara Kessler who spearheaded the 
Office of Professional Responsibility's review of the Bush administration's hiring practices must have a 
permanent smile etched on her face. Although she has largely been discredited after her draft report 
examining the legal memoranda prepared by top DOJ attorneys on "enhanced interrogation 
techniques" was oublic.lv rebuked by the Department's senior career official, the fact that her 
office stands mute while outright chicanery is being committed in the Holder Civil Rights Division is an 
undeniable stain on the Department. 

Hopefully the ongoing inspector general investigation of politicization in the Holder Civil Rights 
Division will see fit to right the record. This country deserves better. 
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/action-alert-arch ive/make-calls-celebration-hcr 

[10] Center for Law & Social Policy: http://www.clasp.org/advocacy_areas 
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[17] blog posts: http://www.lawyerscommittee.org/projects/environmental_justice 
/clips?id = 0116 
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[27] publicly rebuked: http://www.nationalreview.com/articles/257905/fix-justice-han5-von- 
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Every Single One: The Politicized Hiring of Eric Holder's Housing 
Section 

Posted By J, Christian Adams On August 30, 2011 @ 12:00 am In Uncateaorized | 38 Comments 

PJMedia's "Every Single One" series has been exposing the politicized hiring practices of the 
Department of Justice's Civil Rights Division under Attorney General Eric Holder. Obtained only after 
a bitter Freedom of Information Act lawsuit, the resumes discussed in the articles reveal a crusade to 
pack the Civil Rights Division with an ideologically and politically loyal core that will help advance a 
taxpayer-funded leftist agenda for years to come. 

Today we turn to the Housing and Civil Enforcement Section, a litigation shop with enormous power 
over American businesses. This Section, which is headed by the infamous Steve Rosenbaum — the 
same individual who (along with Loretta King! ordered the dismissal of the New Black Panther Parri/ 
lawsuit — is responsible for enforcing the Fair Housing Act and the Equal Credit Opportunity Act, 
among others. The Section has an undercover operation designed to spy on American businesses to 
determine if racial discrimination is taking place. They also have a unit designed to ensure banks keep 
the spigot of mortgage loans open to borrowers with marginal credit. 

If that sounds like behavior which contributed to the economic crisis, you're right. Assistant Attorney 
General for Civil Rights Thomas.PeLsz has promL5.ed to unleash the Section's attorneys on 
communities across the country to pursue unprecedented numbers of discrimination lawsuits against 
mortgage lenders, apartment complexes, and even restaurants. 

At this point in the series, it is little surprise that every single one of the new career attorneys hired 
into the Housing Section passed an ideological or political litmus test. The same is true, of course, 
with each of the other six sections that have been chronicled so far — the Voting Sec ti o n the 
Offic e of Special Counse l for Immigraiion-Relatcti Unfair Fmplo yme nt Pr actices the 
.Uyfl.a..ti.?.h.^ect.Jgn the Ed uca tion Sect ion the Employment, litioalion Se ction and the 
.C.P.P.!.??ih.iti.<Lh.i>h.ri.X.P.rnpJiancG and.,Seaip 

But this series is about more than skewed hiring practices. It is about more than broken Obama 
campaign promises to "restore" attorney hiring integrity at Justice — much more. 

The series is also about a political culture that bears false witness without hesitation. The series 
exposes a culture so unmoored from objective standards that, in Washington, one side can charge a 
political opponent with behavior which they themselves intend to deploy in exponentially greater 
degree than the original charge, once they obtain political power — which they did in 2009. 

Worse yet, the partisan rot the series has exposed is not confined to only federal government 
institutions, .lo urnalists won awards repeatir^g the left's allegations about Bush administration hirin o 
2.rac^^^ but now defend the new administration. 

More than mere hiring practices, the series is about elastic standards and foggy values in Washington. 
When, as we shall see today, 87 new DOJ lawyers are unambiguous leftists or partisan Democrats, 
and precisely zero are anything else, the former accusers have the audacity to argue such views are 
now part of the job description at DOJ. 

Had an employer hired 87 whites and no minorities, this very same Justice Department would push 
aside that pre-textual curtain to search out a violation of federal law. When a government agency is 
populated, stem to stern, with people who obtained power, in some small part, by charging the prior 
administration with behavior they themselves would eventually adopt, Americans of every political 
stripe should care. When media institutions, not content to savor past prizes for attacking the prior 
administration, actually enlist as advance pickets for the new administration on the same issues, 
Americans should worry. 

This series is about far more than partisan and ideological hiring practices at Obama's Justice 
Department. It is about a system that rewards falsehood, hypocrisy, and duplicity. 
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Eleven new career attorneys have been hired into the Housing Section. As described below, their 
backgrounds all have a common theme. 

Eric Halaerin: Mr. Halperin was hired as the Division's new special counsel for fair lending, a position 
In which he helps supervise the Housing Section. Aithough this is a leadership position In the front 
office, it is also a career slot, offering him all the protections of the federal civil service. This means he 
cannot be cut loose easily in 2013 absent a broad reduction in force. Before joining the Division, he 
was the director of the Washington office of the Center for Responsible Lending ("CRL"), an 
advocacy organization funded by tabor union SEIU and predatory lending kingpins Herbert and Marion 
Sandler. The organization coerces lenders to increase their underwriting in poor neighborhoods where 
borrowers are less likely to be able to pay back mortgages. Last year, Andrew Breitbart's Big 
Government media site undertook an exhaustive analysis of the shenanigans that CRL engages in, 
and discovered that while CRL is heavily focused on redistribution of wealth, it cares little about the 
financial safety and soundness of the banks it targets. The articles are must-reads. 

Prior to his work at CRL, Mr. Halperin interned at the NAACP Legal Defense and Education Fund, 
where he helped promote racial preferences in law enforcement hiring. Incidentally, the Democrat 
apple doesn't fall far from the tree. His father was a political appointee (deputy assistant 
secretary of the Treasury for tax policy) under President Jimmy Carter. 

Neta Borshanskv: Ms. Borshansky came to the Civil Rights Division straight out of law school as part 
of the attorney general's Honors Program, and it's clear that Eric Holder liked what he saw. At 
UC-Davis Law School, Ms. Borshansky co-founded an activist group that takes trips around the nation. 
Her particular trii'j was to New Orleans, where she and her fellow students volunteered at the 
Louisiana Capital Assistance Center, which advocates on behalf of convicted murderers facing the 
death penalty, and the New Orleans Workers' Center for Racial Justice/People's Organizing 
Committee, another militant left-wing organization. The California Bar Foundation a wa r ded her a 
"public interest scholarship" for "[dedicating] her time to issues of fair housing, disability rights, 
prisoner rights, and Hurricane Katrina disaster relief." 

Lucy G. Carlson! Ms. Carlson contributed $500 to Barack Obama's 2008 presidential campaign 
before gaining her ticket Into a career civil service position in the Civil Rights Division. 

The Justice Department, however, conspicuously redacted nearly all of her community activities. 

Jessica Crockett: Ms. Crockett joined the Section as part of the attorney general's Honors Program, 
fresh off a judicial clerkship with an extremely liberal federal Judge (Solomon Oliver) in Cleveland, 
and only a year out of law school. While a student at Ohio State's law school, she was a leader of the 
Black Law Students Association and the coordinator of the Street Law Program. 

She also wrote a ridiculous iaw review artlcic titled "Putting the Ball in a New Court; Using 
Restorative Justice as a Means to Punish NBA Players for the Commission of Violent Offenses," in 
which she argued that "rather than issuing blanket game suspensions for violent acts between players 
in the NBA, the NBA should institute a dispute resolution model that incorporates restorative justice in 
the form of victim-offender mediations and community impact panels." 

Interestingly, racial separatism was nothing new to Ms. Crockett at Ohio State. As an undergraduate 
at Northwestern, she was part of the leadership of the Black Student Alliance at Northwestern, which 
affectionately referred to itself as "For Members Only." 

Her community activities were also redacted from her resume. 

Joel Flaxman: Mr. Flaxman, only a few years out of law school, is a contender for most radical 
ideologue hired into the Section. He is a financial contributo r to the Ce nte r for Con s l iL Utional 
Bights a militantly left-wing organization that has aggressively advocated on behalf of terrorists 
detained at Guantanamo Bay, illegal aliens, racial preferences in hiring, abortionists, and a litany of 
other extremist liberal causes. He also served as a Public Interest Fellow at the liberal American 
Constitution Society. 

During his time at Michigan Law School, he was a prolific writer on aggressively radical causes. He 
penned a bizarre article in which he suggested that the U.S. Supreme Court should decline to 
hear a case anytime a state supreme court has overprotected individual liberties. Apparently, neither 
the state nor the public has a right to ensure that the Constitution is not enforced overly broadly. 
Heaven help us if that were true. 
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He also helped research a report titled ” DocumgntinQ Discrimination in Voting: .iLididal hindlnas Under 
Sect.!on 2 oi the Volinn Rights Act which was intended to be used to bolster the constitutionality 
of the Voting Rights Act against subsequent constitutional attacks. But as the attorneys in an ongoing 
constitutional challenge to the VRA recently pointed out the report is fundamentally flawed and 
grossly misleading. It appears that Mr. Flaxman never considered the fact that anyone might actually 
probe the data underlying his research. (Fun aside: the primary author of the report was none other 
than the Anna Baldwin of "Queer Resistance Front" infamy from the Division's Voting Section, 
whom we have chronicled before.) 

Beth Frank: Frank was a former ACLU intern. She also authored a law review note in which she 
argued that women asserting sexual harassment claims — one of the primary legal elements of which 
is showing that the victim suffered severe emotional distress — should not have to turn over to the 
defense any psychiatric records that would undermine their claim. In other words, hide the ball in the 
name of political correctness and plaintiffs. While this position may have impressed her law school 
advisor, it did not prove persuasive to the federal judiciary. Legal luminary Judge Richard Posner of 
the Seventh Circuit flatly re jected the argument as far too rigid and violative of the defendant's 
due process rights. 

Mary Hahn: Ms. Hahn is an activist out of central casting. She arrived in the Section after having 
served as the director of the Fair Housing Project at the ultra-liberal Washington Lawyers' Committee 
for Civil Rights and Urban Affairs, where she worked alongside the infamous Joe Rich, an extreme 
partisan who once headed the Voting Section in the Civil Rights Division and whose unsavory behavior 
has been det aile d before here at PJMedia. Prior to that, she spent two years as a visiting lecturer 
at Yale Law School, where she filed a series of amicus briefs advocating on behalf of terrorists 
detained at Guantanamo Bay. 

She also wrote another brief insisting that the indefinite detention of illegal aliens who come to the 
United States by fraudulent means but whose country of origin will not take them back is somehow 
unconstitutional. Her resume likewise boasts of her efforts at Yale to promote abortion access. On top 
all of this, she co-taught a course on "Balancing Civil Liberties and National Security After 9/11" with 
the radical leftist Harold Koh, whose bizarre trans-nationalism positions have been exhaustively 
£hronicl.ed by Ed Whelan at National Review. Of course Koh spent most of the last two years 
Influencing DOJ terror policy from his perch at the State Department. 

Colleen Melodv: Ms. Melody is another product of Attorney Genera! Holder's Honors Program, 
joining the Section just a year out of law school. She spent a year as an extern at the Washington 
Defender Association Immigration Project, where she advocated on behalf of illegal aliens, After 
listening to Attorney Vince Warren describe how he provided legal representation to terrorists held at 
Guantanamo, Melody sajd 

There is nothing more inspiring to me than true stories of people standing up for what's 
right, even though they ended up standing alone. Mr. Warren and his colleagues worked 
on behalf of clients that literally had no one else, and their story of perseverance and 
incremental success was energizing and inspirational. 

The terrorist clients could have had an experienced federal public defender represent them had 
activists not volunteered to do so. And Heaven knows what about their "Incremental success" inspired 
her. 

These are the views that help land a job in Eric Holder's Justice Department. 

Ms. Melody also interned at the ACLU of Washington, the National Immigrant Justice Center, and the 
Integrity of Justice Project. The Bill and Melinda Gates Foundation even av;arded her one of its 
Public Service Law scholarships so that she could continue providing what she calls "public justice" 
without concern for money, sort of like the Civil Rights Division. 

Cotv Miller: Ms. Miller arrived in the Section after working for a law firm that focuses exclusively on 
plaintiffs' class action lawsuits. You know, the type in which tens of millions of dollars are taken from 
evil corporations so that the lawyers can recover millions in contingency fees and the "victims" can 
receive coupons for discounts on future purchases. She is a proud member of the Consumer Attorneys 
of California and the Consumer Attorneys of San Diego — both are lobbying shops for trial lawyers 
who team up with unions and radical environmental groups to oppo se tort reform and other 
sensible legislative measures. Her membership shouldn't be a surprise given her prominent role 
during law school on the Georgetown Journal of Gender and ttie Law, which as we have noted before 
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is a publication whose mission is “to explore the impact of gendeo sexuality, and race on both the 
theory and practice of law" and thereby "complement ... a long tradition of feminist scholarship and 
advocacy at the Law Center." 

Daniel Mosteller: Mr. Mosteller is a major contributor to the Democratic Party and its candidates. 
According to FEC records, he gave $750 to Barack Obama's 2008 presidential campaign, contributed 
$200 to the Democratic Congressional Campaign Committee in 2010 and another $200 to the 
Democratic Senatorial Campaign Committee during the same year, coughed up $250 to Martha 
Coakley's unsuccessful Senate campaign in Massachusetts last year, and previously contributed $500 
to John Edwards' presidential run in 2004. Before recently joining the Civil Rights Division, he worked 
as a litigation counsel for the Center for Responsible Lending, the same liberal housing advocacy 
organization that was the home of new special counsel Eric Halperin and is thus described above. He 
also previously clerked for an extremely liberal judge on the Ninth Circuit (Martha Berzon). 

During law school, he interned at the increasingly radical Pubiic Citizen i.iliaation Group (which 
describes itself as "the countervailing force to corporate power"), as well as the Southern Center for 
Human Rights an organization devoted to the representation of convicted killers on death row 
and other violent criminals. 

Beth Pepper: Ms. Pepper is also a big Democratic contributor, including $800 to Obama's 2008 
presidential run and another $250 to John Kerry’s presidential campaign in 2004. Even while 
employed at the Justice Department, she continues to serve on the 8p.arc!..Pi.Q.j!:e.ctor$ of the 
Maryland Legal Aid Bureau. Earlier in her career, she worked as a staff attorney at the Bazelon Center 
for Mental Health Law, which advocates on behalf of the mentally disabled but also dabbles in politics 
to support leftist fringe judicial nominees like ( ioodwin Liu (who was eventually filibustered 
because he was so radical) and to oppose conservative nominees such as SamueLAiito and .Iphn 
RoMcts 

There you have it. Eleven more career attorneys, each and every one of whom is an undeniable 
liberal. 

As the authors of this series have noted repeatedly, there is nothing wrong with hiring liberals to work 
In the Division. But the numbers betray what's really happening. 

We have so far covered the 87 career attorneys who have been hired into seven of the Division's 
sections. Here Is a scoring update; 

Leftist lawyers hired: 87. 

Moderate, non-ideological, or conservative lawyers hired: 0. 

How Is this allowed to happen? Why, given the obsession with the hiring practices during the Bush 
administration, is there so far little concern being expressed on Capitol Hill? One can understand why 
the DOJ Office of Professional Responsibility would do nothing. That office is headed by, and filled 
with, attorneys expert in ensuring no criticism befalls Eric Holder. 

But what about DOJ's inspector general? Perhaps that office will eventually be true to its jurisdictional 
mandate. Only time will tell. 

Afinal note. These eleven attorneys will be managed by the infamous Steve Rosenhaunt the 
man who ordered the dismissal of New Black Panther voter intimidation case. Rosenbaum, it was 
revealed in a DOJ report, even wanted to dismiss the case against club-wielding Panther King Samir 
Shabazz, but was overruled by his superiors. Sources with direct knowledge of supervising 
Rosenbaum during the Bush administration describe a petty bureaucrat obsessed with hiring left-wing 
attorneys to advance an agenda. According to these DOJ sources, Rosenbaum "repeatedly sought 
approval to hire some of the most activist left-wing ideologues for career attorney slots in the Housing 
Section, only to be rebuffed by the political leadership. Yet when candidates with even a hint of 
conservatism were proposed, he threw a fit like a child whose prized toy was taken away from him. 
The irony was lost on no one. Eventually, a compromise was always worked out." 

Steve Rosenbaum has his toys back, and America should be very concerned. 
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Chairman Franks, Ranking Member Nadier, and members of the Subcommittee: thank 
you for the opportunity to submit this testimony on the importance of the right to vote for the 
Latino community and the nation. 

We submit this testimony to express in the Congressionai Record our concern about 
restrictive voting iegisiation being increasingiy introduced and enacted by state iegisiatures. 
These measures erect unnecessary and unfair obstacles for qualified voters, and as implemented, 
have a significantly detrimental impact on the Latino vote. 201 I saw an unprecedented number 
of new restrictions placed on voting and voter registration at the state level. According to the 
Brennan Center for Justice at NYU School of Law, these new laws could negatively affect as 
many as five million eligible voters as they attempt to take part in 2012 elections', and a 
disproportionate number will be Latino. We ask Congress and this Subcommittee to be vigilant 
in examining the consequences of new state voting legislation, and to urge the Department of 
Justice to vigorously carry out its voting rights enforcement mission. 

The National Association of Latino Elected and Appointed Officials (NALEO) 
Educational Fund is a non-profit, non-partisan organization that facilitates full Latino 
participation in the American political process, from citizenship to public service. Our 
constituency includes the more than 6,000 Latino elected and appointed officials nationwide. 

We fulfill our mission through programs that promote the civic integration of Latino immigrants 
into American society, provide technical assistance and skills development to the nation's Latino 
elected and appointed officials, and conduct research on issues relating to Latino political 
engagement and impact. 

For several decades, the NALEO Educational Fund has been at the forefront of efforts to 
ensure that all of America’s citizens become fully engaged in the democratic process, including 
the Latino community, which is the second-largest population group in the nation. Since 2000, 
nearly six million Latinos have become eligible to vote.^ About 9.7 million Latinos voted in the 
2008 Presidential election^, and according to our projections, a record 12.2 million are expected 

' Wendy R. Weiser and Lawrence Norden. Brennan Center for Justice, Voting Law Changes in 2012 1 (Oct. 2011). 
available nt bttpi/yvwnv.bremiancenter.org/content/resoiirce.’Voting jaw changes in 2012 [hereinafter 2012 Voting 
Law Changes]. 

“ Mark Hugo Lopez and Paul Taylor. Pew Hispanic Center, The 2Q1Q Congressional Reapportlonment and Latinos 
Sec. I (Jan. 2011), available at htto://www.pewhisnanic.org/201 l/'01./05./the-201Q"Connressional-reapportiomnent- 
and-latinos/ [hereinafter “Pew Congressional Reappoitiomnenf '] . 

^ Thom File and Sarah Crissey, U.S. Census Bmeau, P 20-562: Voting and Registration in the November 2008 
Election 4, Table 2 (May 2010), available at ht tp :.i/www. census. go v./prod/2Q 1 0pubs./n20-,S62 . pdf . 
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to go to the polls this November/' In three states - California, New Mexico, and Texas - at least 
one in five voters will be Latino, with the Latino share of the electorate reaching 35% in New 
Mexico.' Latino youth and newly naturalized citizens add about 600,000 new people to the pool 
of eligible voters each year.® The Latino population will continue to gain steadily in size and 
political importance in the coming decades. By 2050, the Census Bureau estimates that nearly 
one in three U.S. residents will be Latino.’ 

Because it is so critical that our nation’s growing Latino population have an active 
presence in our democratic process, our organization’s work on voting and elections has 
incorporated a broad range of policy development and voter engagement efforts. The NALEO 
Educational Fund has extensive experience informing Latino voters of the importance of 
electoral participation through our outreach campaigns; mobilizing eligible Latinos to register 
and vote; and partnering with elections officials, the media, and community-based organizations 
to build integrated national and local Latino voter engagement programs. Since 2001, we have 
maintained a national bilingual voter infonnation and protection hotline, l-SSS-VE-Y-VOTA (Go 
and ’Vote), and a comprehensive bilingual voter information website through which 25,000 
individuals registered to vote in 2008 alone. Our non-partisan get-out-the-vote (GOT’V) efforts 
have reached hundreds of thousands of infrequent and overlooked Latino voters, set new 
standards for campaign strategy and program evaluation, and reframed the dialogue around the 
engagement of low-propensity voters. In addition, our community-based initiatives have 
included voter forums in cities with significant and diverse Latino populations, voter registration 
and education activities at community events, and historic mass-media campaigns with 
programming across multiple national and local platforms. Combined, these activities have 
reached millions of Latino potential voters. In 2012, our organization will expand upon these 
efforts and launch other innovative programs as part of an unprecedented voter engagement 
program to provide vital information on all aspects of the electoral process from voter 
registration, to voter rights, to finding one’s polling place on Election Day. 


^ NALEO Educational Fund projection: for background see The 2012 Latino Vote, at. 
http:/A\’\\’\v.naleo.orGdnhnovot,e.hTml . 

\ld. 

Pew Congressional Reappoitionment, supra note 2, at Sec. I. 

' U.S. Census Bui'eau, National Population Projections Table 4 (2008), available at 
http:/A\^\w. census. gov/population/www/projections/suimnar\dables.html. 
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It is in the nation’s best interest to fiilly engage our nation’s growing Latino electorate in 
order to ensure the sustained strength of our participatory democracy. However, new voting and 
registration restrictions are having a particularly detrimental impact on Latinos for several 
reasons. States that have the most rapidly growing and the most numerous Latino populations 
are among those which are adopting the most restrictive measures. T wo of the states currently 
experiencing the fastest Latino population growth, and two of the top three states with the largest 
Latino populace®, are among the nine Southern states that have been among the most aggressive 
in considering measures that impose barriers to voting.^ South Carolina and Alabama, which 
both enacted new voter ID requirements in 201 1'“, experienced the most rapid growth in their 
Latino populations among all states from 2000 to 2010**. Texas, which also adopted a strict 
voter ID law in 201 1*®, has the second-largest Latino population of any state'®. Florida’s Latino 
population is the third-largest*’* and its electorate is detrimentally affected by new restrictions on 
early voting periods and third-party voter registration*®. 

In addition, new voting limitations impose requirements that Latinos are among the least 
likely of all potential voters to be able to meet. These new laws also target voting and 
registration opportunities that are in strong use in the Latino community. Many states have 
adopted mandates that voters show documents that confinn their identity at the polls. Latinos are 
less likely to have the documents required by such laws than most of their peers. Some states 
have moved to limit and eliminate early voting periods, which are particularly popular with 
Latino voters. Registering to vote has also become more difficult in many jurisdictions, in ways 
that have a particularly harsh impact on the Latino electorate. States have made it more difficult 
for third-party organizations to conduct registration drives, which in the past have attracted more 


Al Icasl parls of each cf Ihcsc four stales are siibieel lo Seelion 5 of the Voting Rights Act (VR A), which mandates 
extra semtiny of any state law changes in voting policy and procedure due to histories of discrimination stiirotinding 
elections. 

' .Tessiea A. Gon/.ale/, CJJCJ While Paper: New State Vetting I. own: A Tianier to the J.atino Vole? 3 (April 2012), 
availahie at h th)://vvvvvv.ehei.orLrelktwshiDs/nane.t2 0 { 2-lavv-nradnale-sm'nm iL. 

Pi.g., National ConfcTenee of State Legislatures, Voter Jelentiftcation Requirements: 2003 2011 Legislative 

Action (April 12, 2012), availahie at httnsVvvvv vv.nesl.orn/leuislatures-eleelit ms/ eleelitms.An t er-id.asnx [hereinafter 
NCSL Voter ID Over\'iew|. 

' ' Sharon R. Ennis, Meraiys Rtos-Vargas, Nora G. Albert, U. S. Census Btireau, The Hispanic Population: 

2010 7-8 (May 2011). available at http:/Avww. census. gov7prod,''cen2010..1triefs.tc20 10br-04.pdf . 
it.y., NCSL Voter ID Oveivdew, supra note 10. 

** E.g., NALEO Educational Fund, 2010 Census Profiles: United Stales 3 (March 2011), available at 
htto:.7‘wp\pv.naleo.or2/downloads..’T.TS Census 2010 Profile fin03-ll.pdf 

^ 

” Florida House Bill 13.S5, Ch. 2011-40 Laws of Florida (2011). 
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Latino registrants relative to their share of the voting-age population than registrants of other 
races and ethnicities. Five states require would-be registrants to show documentary proof of 
citizenship, which Latino U.S. citizens lack in disproportionate numbers. These troubling trends, 
which we will describe in more detail below, demonstrate the importance of vigorous 
Congressional oversight and the Department of Justice’s defense of the right to vote. 

Barriers to Voting 

Voter ID Mandates 

The most common type of restrictive voting legislation advanced in 201 1 and 2012 has 
been bills that require prospective voters to show government-issued photo ID at polls.'® States 
that have adopted these measures, including Texas and South Carolina, require almost all voters 
to present one of a short list of government-issued photo IDs containing an expiration date.*’ 

But about 1 1% of all Americans currently lack state-issued photo IDs, and an even higher 
percentage - 16% - of Latinos do not have qualifying ID.*® The more statistics that emerge, the 
more evidence we see that Latinos will be disproportionately stopped from voting by restrictive 
ID requirements: the Department of Justice recently denied preclearance to Texas’s ID law on 
the strength of findings including that Texas Latinos were between 46.5% and 1 20% more likely 
than their counterparts to lack the necessary ID to vote.*'* 

There is abundant additional evidence that Latinos nationwide disproportionately lack 
state-issued ID. Research by the Brennan Center, for example, has shown that citizens who are 
less wealthy and younger than the overall population tend to be at greatest risk of lacking access 
to current, accurate government ID.”* According to data from the 2010 Census and the 


In 201 1 alone, 34 states introduced a variation of photo ID legislation that would have newly required ID or 
strengthened an existing ID requirement in order to vote. Eight states passed new ID requirements, and in another 
five, legislatures passed TD bills that were vetoed by governors. F..g., NCST. Voter TD Overview, supra note 10. 
Momemtum eontinues during 2012 sessions: .12 states have eonsidered or are considering voter ID legislation this 
year. National Conference of State Legislatures, Voter II): 20! 2 Legislation (April 19, 2012), available at 
http://vv vvvv. ncsl. org/legislatures-elee tions/eleelionsAoter -id-201 2-legislation, aspx. 

'’Kg., Tex. Code Axx. § 63.0101 (West 2012): S.C. Code Ann. § 7-13-710 (Law. Co-op. 2012). 

' ^ Brennan Center for Justice, Citizens Without Proof: A Survey of Americans ' Possession of Documentary Proof of 
Citizenship and Photo Identification 3 (Nov. 2006). available at http:.'''Av\\nv.brennanceiiter.org,A*age/- 
/d/downlofid file 39242.pdf fliereinafter Without Proot] . 

Letter from Thomas E. Perez, Assistant Attorney General for Civil Rights, to Keith Ingram, Director of Elections, 
Office of the Texas Secretaiy of State 3 (March 12, 2012), available at 

htti.x/.Av^^^v. justice. gov/crt/aboutA*ot/sec S./pdfs/l 03 12 12. pdf fliereinafter Perez Letter - Texas]. 

Without Proof, supra note 18, at 3. 


5 



162 


American Community Survey, Latinos are younger^^ and have lower income levels on average 
than other Americans^^. Thus, they are among the demographic groups most likely to not 
possess the ID required for voting. 

For Latinos without valid voter ID, obtaining identification poses another prospective 
barrier to the ballot box. Securing a new ID is not free or even possible at all for a number of 
voters in general, or for many Latino voters in particular. Even where states have taken steps to 
make free voting IDs available, citizens must present underlying documentation in order to 
obtain these IDs. This often includes documents that cost money, such as copies of birth and 
naturalization certificates, passports, and social security cards. Even if prospective voters have 
the resources necessary to buy copies of documents that prove their eligibility for voter ID, they 
may be unable to obtain them. Many older Latino voters bom at home, for example, did not 
have their births registered with states^"^, and cannot satisfy requirements to obtain birth 
certificate alternatives^' . Voters who are able to surmount all of these obstacles still encounter 
potentially prohibitive logistical challenges. In Texas, Latinos are about one third of the citizen 
voting-age population (CVAP), but more than 60% of all voting age citizens who live more than 
20 miles from an TD-issuing state office.^^ 

Moreover, restrictive voter ID laws are simply unnecessary because they do not address 
the extremely infrequent incidents of voting fraud that they are purportedly designed to combat. 
Checking IDs at polling places prevents only one potential misdeed - impersonating another 


U.S. Census Bureau, The Hispanic Population in the United States: 2010 Detailed Tables Table 1 (June 2011), 
available at http:/A\ww'. census.gov/population/www/socdenio/liispanic/cps2010.htinl. 

U.S. Census Bureau, The 2012 Statistical Abslract: Table 697. Money Income of Families-Median Income by 
Race and Hispanic Origin in Current and Constant (2009) Dollars: 1990 to 2009 (Sept. 2011), available at 
http://www'. census.gov/conipendia/statab/cats/inconie_expenditures_poverty_wealth.litinl. 

For example, a certified copy of a Texas birth certificate costs S22, exclusive of mailing costs. Texas Department 
of State Health Services, Certified Copy of a Biith Certificate (Nov. 16, 201 1), available at 
http:.''/twwv.dshs.state.ix.us,/vs./reqproc.^certified copv.siitm . Adult passpoits and passpoit cards cost from $30 to 
$165. U.S. Department of State, Passport Fees (Feb. 14, 2011), available at 

http://travd.stalc.uo\OpassporCfces/Tces 837.hirn] . Fees for such documents are generally never waivable. 

See, e.g., Robert 1). (irovc. Studies in the Completeness of Birth Registration; Part I, Completeness of Birth 
Registration in the United States, December 1, 1939, to March 31, 1940, 17 Vital Statistics Special Reports 224 
(April 20, 1943); Alice Hct/el, U.S. Dcqoartmcnt of Health and Human Services, U.S. Vital Statistics System Major 
Activities and Developments, 1950-95 59 (1997). available at hTrp://www.cdc.gov.'nch.s/data/misc/iisvss.pdf 
(documenting that states with lai'ge Spanish-spealcing and Native American populations were many of the last 
jurisdictions to enter the Census Bureau's birth registration area). 

Arizona, for example, requires an applicant for a delayed birth certificate to submit an affidavit completed by a 
person witli personal knowledge of the applicant's biith, who was at least ten years old at the time of the birth. 
Ai'izona Administrative Code § R9- 19-207. 

Simdeep Iyer, Brennan Center for Justice, Unfair Disparities in Voter ID (Sept. 13, 201 1), available at 
http://\\^\^v.brennancenter.org/blog/archives/the_accessibility_of_texas_dlo_locations/. 
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registered voter. This behavior is so rare, however, that Americans are more likely to be struck 
by lightning than to have their votes stolen by imposters pretending to be someone else.^’ Tough 
anti-fraud laws already impose serious penalties’* that effectively deter voter impersonation, 
which is, after all, an inefficient way to try to manipulate an election, garnering at most one 
additional vote for each act. Thus, restrictive voter ID requirements severely weaken our 
democracy without conferring any benefit to the jurisdictions that impose them. 


TAmiled Early Voting 

Early voting periods have expanded dramatically in many states over the past decade, and 
grown exponentially in popularity with a busy electorate in need of flexibility. By 2010, solid 
majorities of states were offering voters the options of no-fault absentee voting by mail and early 
in-person voting.’^ In 2004, 22.5% of ballots were cast before Election Day*°, and just four 
years later in 2008, 37% of all votes were cast early or by mail”. Latinos in particular have 
made increasing use of early voting periods, as 26.2% of Latinos voted early in 20 1 0 compared 
to 20.9% in 2006.” 

Increased access to early voting facilitates successful administration of elections, and the 
full enfranchisement of voters who might otherwise fall prey to issues such as schedules that 
prevent voting in person, long lines at polling places, and other potential barriers. Expanded 
options for voters ease the pressures on elections administrators that stem from managing the 
rush of voters who go to the polls on Election Day. Early voters also benefit from additional 
time to resolve issues that can prevent citizens from casting votes if first discovered on Election 
Day, such as those related to compliance with ID requirements and accuracy of registration data. 


■' E.g., Voting Rights Institute, A Reversal in Progress: Restricting Voting Rights for Electoral Gain 19 (Nov. 

201 1), available at httTE/A'yHH.dcinocnjts.oru/pdj'Vri/RcwTsal in Prourcss/ . 

Voter impersonation in a federal election is punishable by five years in prison and a $10,000 fine. 18 U.S.C. § 
19731(c). 

Jan R . T.cighlcy and Jonathan Naglcr, Pevv Center on the States, The Effects of Non-Precinct Voting Reforms 
on Turnout, 1972-2008 22, I’ablc 1 (2009), available at 

hlUi:/Ovvv\v.pevvcciTtcr(>nthes!alcs.orti/uploadcdFilcs/\v\v\\pcvvccntcronthestatesoru/[niiiii[ives/.\J VVV'/i.eiuhIcv Nan! 
er.pdr?n-8970 : National Conference of State l,egislattires. Absentee and Earlv Voting (July 22, 201 1), available at 
http:/7mMv.ncsl.org/defau]T.aspx'.’tabid- 16604 . 

Dr. Michael McDonald, United States Elections Project, 2008 Early Voting Statistics: 2004 % Early (Ass. Press) 
(Nov. 4, 2008), available rvf http://elections.gmu.edu/early_vote_2008.html. 

R. Michael Alvarez. Stephen Ansolabehere. Adam Berinslcy, Gabriel Lenz, Charles Stewart III. Thad Hall, 2008 
Swvey of the Performance of American Elections 12 (2009), available at 
htti):/.-''v"i\^v.vote.caltech.edu/drtipal/files/report--Einal%20report2Q09021S.pdf 
Mark Hugo Lopez, The Latino Electorate in 2010: More Voters, More Non-Voters 9 (April 2011), available at 
htip:,//\\iw.pewhjspanic.o.rg/iIles,/report 3/141 .pdf . 
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During the 2011 legislative session, however, a number of states sought to cut back on 
early voting periods. Florida was one of the states to pass such legislation.^^ In 2008, over 
2.6 million votes were cast in Florida before Election Day, constituting more than one third of all 
votes in the state.^'* Of particular importance was the option of voting on the Sunday proceeding 
Election Day; in numerous congregations around the state on that day, religious and spiritual 
leaders urged members to go to the polls. As a result, 24% of those who voted on the Sunday 
before the election in 2008 were Latino, and among the state’s early voters. Latinos were more 
likely to vote on that Sunday than other population groups.^' Florida eliminated early voting on 
the Sunday before Election Day in 2012, however, which will disproportionately hinder voting 
by Latinos who found the Sunday voting option particularly attractive, or who voted because of 
the encouragement of a spiritual leader and the availability of Sunday voting. 

Early voting periods were also reduced by legislation newly adopted in 201 1 in Ohio, 
Georgia, Tennessee, and West Virginia.^® Each of these states saw recent growth in both Latino 
population and percentage of all voters taking advantage of early voting.^^ As early voting 
opportunities decline, their reduction will impede the participation of these states’ growing 
Latino electorates. 


Florida House Bill 1355, Cli. 2011-40 Laws of Florida (2011). 

See Florida Division of Elections, County Absentee and Early Voting Repoits, avaiktble at 
htt|is://doe.dos.state.fl.us,/fvTacoiiatvbaliotrepoits/TVRSAvai}ableFiles.a5px : Florida Division of Elections, Election 
Results: November 4, 2008 General Election, available al 

hLlp://dccnor i. dos.sLaLc.n.i.is/eicL:lions/rcsLilisarclnve,-’Tndcx.asp?ElcclionDa[c~ I [/4/2008 . 

;Vcvi’ State \ 'ofing Imvs 11: Protecting the Right to Vote in the Sunshine State: Hearing Before the Suheomm. On 
the Conslilution, Civil Rights and Human Righls of the Senate Comm, on ihe Judiciary-, 1 12*'' Cong. 8-10 (2012) 
(testimony of Prof Michael C. Heixoii and Prof Daniel A. Smith), available al 

http://vvvvvv.iudiciarv.scnatc.uov7hcarinus/Lcstimonv.crm?id=ri4c6c2889a80h6h53hc6d4c4 1 Icc3b0&\vit id=ri4c6c 
2SS9aS()b6h53bc6d4c411cc3b0-0-9 . 

2012 Voting I.avv Changes, .^npranotc 1, al 30. 

Dr. Michael McDonald, 2010 Early Voting (Nov. 2, 2010), available at 
http://elcction3.gmn.edu/eariv vote 20 lO.html (calculating that the percentage of voters casting early votes rose 
between 2006 and 2008 in each state: in Oliio, from 15.4% to 25.2%: in Georgia, from 18%) to 53. E/o: in Tennessee, 
from 47.4%) to 59.2%)! and in West Virginia, from 13.6%o to 23.7%o). At the same time, the Latino share of each 
state’s population was increasing. Latinos were 1.9% of Oliioans in 2000, and 3. l%o by 2010; 5.3%) of Georgians in 
2000 and 8.8%) in 2010; 2.2% of Tennessee residents in 2000 and 4.6% by 2010; and 1.2%i of West Virginians in 
2010, up from .7%o in 2000, based on U.S. Census Bureau data (at Slate and County QuickFacts, available at 
http://qiiicld:acr3. censiis.gov/qfd/index.html , m.4 Arne rican FactFi nder, available at 
b ttp://facti.inder2. census, go v/faces/n;n':/isf/'pages/searchresult3.xht,ml?refresh~0 . 
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Barriers to Registration 

Resthctiom on Third-Party Re^istrarion Drives 

Some states’ legislators have, unfortunately, gone beyond simply making it more difficult 
to vote: recent changes in the law have also complicated the preliminary step of registering to 
vote for millions of Americans, especially Latinos. In recent years, Latinos have been among the 
groups of voters most likely to become registered through the efforts of a third-party 
organization. For example, in the 2010 election cycle, Latinos registered to vote were nearly 
twice as likely as white non-Hi spanics to have completed fonns at a registration drive. 
Community registration drives diminish the hurdle posed by voter registration requirements, and 
in so doing, can be expected to have a positive effect on voter participation.^® 

Without compelling justification, states including Florida and Texas have recently 
imposed new restrictions on organizations and individuals seeking to facilitate the registration 
process.* These restrictions are projected to detract from otherwise-expected growth of the 
Latino electorate in states with sizable Latino populations. Tn Florida in 2010, 15.5% of new 
Latino registrants, compared to 8.6% of white voters, completed registrations with the assistance 
of a volunteer registrar. Tn 2011, however, Florida instituted punitive measures against 
volunteers who fail to return registration forms to the state within 48 hours. An analysis by the 
New York Times found that after this law took effect, 81,471 fewer Floridians registered through 
voter registration drives than did during an equivalent period prior to the 2008 election.* It is 
likely that this shift has particularly affected Latino Floridians: registrations have fallen a 


U.S. Census Bureau, Voting and Registration in the Election of November 2010 - Detailed TablesD'lethod of 
Registration by Selected Characteristics Table 12. available at 

hli■V)^'''''^v^vv^■c:c^sLls.^c>v/lil'iC■S,Avvvvv/^;()cdcm()/\()lin^,^^pubiicdii^)ns■^p20/20 1 0/lab!cs.!ilrri] . 

Cf. Matia da Silva, Whv Aren ’t Voters Registerings Brennan Center for Justiee Blog (Oet. 26, 2010), available at 
htipi/.Avvwv.bTcnnaneenter.or^/Meedarehivcs./whv arciiL veiers rcLn s lerinu/ (noting that added restrietions on third- 
party voter registration are assoeiated with a smaller eleetorate and diminished voter turnotit). 

20 1 2 Voting Law Changes, supra note 1 , at 2 1 . 

Brennan Center for Justice, A’^ w State Voting Laws II: Protecting the Right to Vote in the Sunshine State - 
Statement for the Record (Jan. 27. 2012), available at 

http:/yw^\~w.brennanccnter.org/contenT/resoi]rce/new state voting laws n protecting the right to vote in the sun 
sliiiie__state,/ (citing the Census Bureau's Cuixent Population Suix’ey, Nov. 2010). 

Michael Cooper and Jo Craven McGinty, Florida 's Ncm' Election La-w Blunis Voter Drives, N.Y. TIMES at Al, 
March 28. 2012. available at hrrp://www.nvtimes.coin/20i2/0.J/28/us./resTrictions-on-voter-registraTion-jn4lorida- 
have-groiips-ODting-oiit.hmi] . 
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disproportionate 39%, for example, in Miami-Dade County”'^, which has a population that is 65% 

44 

Latino . 

Proof of Citizenship Requirements 

Laws requiring voters to show proof of citizenship at registration are yet another 
impediment to voting with an unfair impact on the Latino electorate. For instance, Arizona, 
which has a CVAP that is nearly 20% Latino'' ^ adopted a proof of citizenship requirement in 
2004'*'' which served as a model to four other states that have since followed in its footsteps. 
Evidence submitted in the course of litigation over this law showed that more than 3 1,550 
Arizona voter registration applications were rejected for lack of proof of citizenship between 
January 2005 and fall 2007. Though 90% of those submitting rejected applications listed the 
United States as their place of birth, only about one third of these individuals were ultimately 
successful in registering.'*’ Since they were largely native-born citizens, most or all of the 
remaining 20,000 voters did not fail to register because they were ineligible - instead, they 
simply lacked the time and resources to fulfill the proof of citizenship requirement, or were 
unable to obtain sufficient proof of nationality. Calls to our bilingual election assistance hotline, 

1 -888-Vhl-Y-VOTA , and other inquiries received by our voter assistance teams have confirmed 
that Latino voters experience significant difficulties with restrictive registration schemes like 
Arizona’s. 

On April 17, 2012, the en banc 9**' Circuit Court of Appeals ruled that Arizona’s proof of 
citizenship requirement violates the National Voter Registration Act as the state law has been 
applied to election officials’ acceptance of standard federal voter registration forms.”** The 
decision is a positive first step towards the rejection of unnecessary and discriminatory 
citizenship confirmation procedures, but is controlling only in the nine Western states over which 


IJ.S. Census Bureau, Stale & County Quickh'acts: Miami-Dade Counte, Fiorida (.Ian. tl, 2012), available at 
bttp:/7qiiiciciacts. census. gov.7ifd.’staies/12.’!2086.1i mil . 

U.S. Census Bureau, Voting Age Population By Citizenship and Race: 2006-2010 American Community Survey 5 
year estimates. State Table, available at 

littn:/Avt\uv.censi!s.gov,T~do,tdata.tvotinE age population by citizciiship and s'ace ctaap.htuil . 

*Ariz. Rev. Seat. §§ 16-152(A)(23), 16-166(2011). 

Gonzalez Plaintiffs' Proposed Findings of Fact No. 603, Gonzalez v. Arizona, No. CV 06-1268-PHX-ROS (D. 
Ariz., May 9. 2006). 

Gonzalez et al. v. Arizona et ai.. No. 08-17094. slip op. at 4121 (9’^ Cir. April 17, 2012). 


10 



the 9'*' Circuit has jurisdiction, and does not affect the legal ability of states to require proof of 
citizenship to accompany state-created registration forms. 

At present, surviving proof of citizenship mandates disproportionately impair the ability 
of eligible Latinos to register to vote. As is true with respect to possession of government-issued 
photo IDs, lower-income Americans are less likely to have access to valid proof of their 
citizenship, which cannot be obtained for free: copies of citizenship documents such as birth 
certificates, passports, and naturalization certificates carry costs ranging from $20“*® to $600'^°. 
Citizens with annual income of less than $25,000 are twice as likely not to have citizenship 
documentation^', and 32% of Latino households earn less than $25,000, compared to 22% of 
white households'^. Thus, these laws continue to place obstacles in the path of would-be voters 
that have a significantly detrimental effect on the Latino community. 

Restrictions on registration do more to dissuade potential voters than to safeguard the 
integrity of elections. Concerted efforts over the past decade by the Department of Justice'"' and 
by Secretaries of State in Colorado and New Mexico"'* have failed to find proof of anything more 
than a small handful of cases of noncitizens voting, numbers which simply do not compare to the 
scale of the disenfranchisement observed in Arizona, where multiple elections have been held 
since a proof of citizenship mandate was instituted. 


"" A copy of a birth ceitificate from Maricopa County, Aiizona, for example, costs $20. Arizona Department of 
Health Services, Offia; of Mlal Records: Maricopa County Fee Schedule (July 1, 2011), available at 
htTT,j:,//iv~iv"tv.azdlis.gov/vitalrcd.^lancopa fee scliedule.htm . 

An application to 11. S. Citi/enship and Immigration Services for a Certificate of Citizenship costs $600. 11. S. 
Citizenship and Immigration Services, De^Tartment of Homeland Security, N-600 Application for Certificate of 
Citizenship (Feh. 29, 2012), available at 

http:/A\"vsiv.uscis.aov/portal,%ite/nscjs.''menuitem.5af9bb959i9f35e66f614i76543f6dla/?vsnextoid^a936cac09aa5dQ 
j OVm'iVCM 1 0(,iQ0048nd6alRCRD&vunextehanncl-db029c7755c'n90 1 OVenVCM 1 0000045!'3d6a 1 RCRD . 

Without Proof, supra note 18, at 2. 

IJ.S. Census Bureau, Cuirent Population Suivev: 2010 Household Income fable HlNC-01 - White alone. Not 
Hispanic and Hispanic (any race) (Se^Tt. 1.3, 201 1), available at 
.http:/A\"t\iv. census. govdilies.A\"\\"\v/cpstabies/0.320i 1 /hh inc.iietvO 1 OOO.htni . 

E.g., Eric Lipton and Ian Urbina. In 5-Year Effort, Scant Evidence of Voter Fraud, N. Y. TIMES at Al. April 12. 
2007, available at http:.4-'\\n\nv.nvrinies.coiTL/2007/04.‘T2AvashingToaA 2fraud.litml?pagewanted=all . 

E.g., Katie O'Connor and .Ton Sherman. Lions and Tigers and Fraud, Oh My' Secretary of State Kris Kohach Is at 
It Again (June 14, 201 1), available at bttp:/.Avnvnv.hiiffingtonpost.com,/katie-ocoimor/ljoiis-and-tigers-and- 
lraii_b __S 7 6 8 3 6 , h t ml : Keesha Gaskins, Smoke and Mirrors: Alleged Non-Cilizen Voting in NM and CO (April 1 , 

20 1 1), available at hTtp:/7wvvw.breniiancefiter.oi'g'T-tlog/arcbives/smoke and mirrors alleged .aon- 
ci tizen voting .in new nie.xico .and Colorado/. 
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The Department of Justice’s Work On Ensuring the Right to Vote 

As the second-largest population group in the United States, and one of the fastest- 
growing, Latinos are the future of American democracy. Our strong political participation is 
central to the long-term success and prosperity of the nation. The threat posed by new state 
restrictions on voting rights illustrates the importance of the Department of Justice’s intervention 
to protect racial and ethnic equity in elections. 

Since 1965, the 'Voting Rights Act (VRA) has stood as a strong statement of our national 
commitment to ensuring broad and nondiscriminatory access to the ballot box. The VRA invests 
the Department of Justice with special protective responsibility, giving it a unique role in 
assessing voting changes in jurisdictions with a history of discrimination, as well as powers to 
investigate and bring suit to safeguard the ability of racial, ethnic, and language minorities to 
participate meaningfully in elections. 

The Department has done an admirable job of fulfilling this mandate as states have 
pursued measures that impede the full civic participation of Latinos and other Americans. The 
NALEO Educational Fund applauds, in particular, the Department’s recent efforts under its 
Section 5 authority to preserve the Latino vote in T exas and Florida. 20 1 0 Census results 
showed an increase in T exas’ population - 65% of it attributable to growth of the Latino 
community^^ - which helped the state gain four Congressional seats. A new district map 
proposed by the Texas legislature, however, would have failed to create even one new seat with a 
majority Latino constituency.^'^' The Department of Justice’s intervention ensured that this 
proposed map was not implemented without further consideration of its impact on the Latino 
electorate’’’; ultimately, a compromise interim map was approved by a Texas court that will 
create two new maj ority-Latino districts''*. 


U.S. Census Bureau, 2010 Texas Population Tables (Feb. 17, 201 I), available at 
htl.v):/Vvv vv vv2. census. uov /census 2010/0] -Rcdislncliria bile— FI , 94-171/ ; see also NAI,K() Kducalional Fund, 201 0 
Census Profiles: Texas 1 (Feb. 201 1), available at 

hi.U)://vvvvvv.na!co.c>re’/dc:i\vnl(iads/'l X Census 2(>10 Profile iln (,j2-ll.ndr . 

E.g., Press Release, Mexican American Legal Defense and Lducational Fimd, I'exas Latino Redistricting Task 
Force Blasts Legislative Proposal for Congressional Map (May 3 1, 201 1), available at 
bttp:/./A\mw.maldef org/news/releases/tx redislnct/ . 

See generally Defendants' Answer. Texas v. United States. No. 1 : 1 l-cv-1303 (RMC-TBG-BAJI) (D. D.C. Sept. 
19, 2011). 

E.g., Press Release, Mexican American Legal Defense and Educational Fund, Latino Leaders Welcome Gains for 
Latino Voters in New Texas Redistricting Maps (March 1, 2012). available at 
http:/yw\^~w.maidef org/iiews/rcleases/gains voters new tx redistricting/ . 
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The Department of Justice was also instrumental in halting implementation of Texas’s 
new photo ID law. The Department’s careful study led to its determination that the state had not 
proven that the requirement would not abridge the right to vote of a disproportionate number of 
Latino Texans.’® This decision, along with the agency’s refusal to preclear South Carolina’s 
similar voter ID law out of concern for its likely retrogressive impact on the African American 
vote in that state®®, have precipitated the closer examination of the impact of ID mandates that 
was needed as such laws have begun to be implemented, and hard evidence has emerged of their 
discriminatory effect. 

In Florida as well, the Department of Justice is acting to ensure full investigation of the 
consequences of changes to voter registration procedures, early voting periods, and other voting 
practices for historically excluded groups. The agency has registered its opposition to a 
requested federal court approval of these changes®*, which target registration and voting 
opportunities used most heavily by Florida’s Latino and African American voters. 

The Department of Justice has been dedicated and consistent in its enforcement of the 
VRA’s language assistance requirements. The ability of millions of Americans who are not yet 
fully proficient in English to vote knowledgeably rests upon faithful implementation and strong 
oversight of Section 203 of the VRA - in fact, there are now 1 9.2 million citizens of voting age, 
according to the Department of Justice, who are members of language minority communities and 
live in jurisdictions subject to Section 203.®® 

Unfortunately, experience has proven repeatedly that there continues to be a need for the 
Department of Justice to verify compliance with language assistance requirements. The 
agency’s efforts in recent years have helped remedy failures to provide language assistance in 
several jurisdictions with significant Latino U S. citizen populations that are not yet fully 
proficient in English, such as Cuyahoga County, OH; Alameda County, CA; and Colfax County, 
NE®’, where Latinos have gone from being 26% to 4 1% of the population in the past ten years®®. 

Here/ I .cllcr - Texas, supra nelc 19, al 2. 

Teller from Thomas H. Perc/, Assislanl Allomev (Tcncral for Civil Righls, lo C. Havird .lones, .Ir., Hsq., Assislanl 
Deputy Attorney General. State of South Carolina 2 (Dee. 23, 2011). available at 
bttp:,'7v.muv.iustice. gov.tcrt.tabout/Yot-'sec 5/pdfs/l 12231 1 .pdf . 

Joint Status Report at 14. Florida v. United States, No. 1 : 1 l-cv-1428-CKK-MG-ESII (D. D.C. Mareh 2, 2012). 

® Thom.ts E. Perez, Address to Rutgers L.yw Voting Symposrim (April 13, 2012), available at 
http:/.AwTv. justice. aov/cn/onaAir/speeches/dO 1 2./crt-speeoh- 1204 13 1 .htmi [hereinafter Perez Speech] . 

Voting Section, Department of Justice, Cases Raising Claims Under the Language Minority Provisions of the 
Voting Rights Act, available of ht tp://www.justlce.gov/cit/about/vot.'’iitigation./caselist.Dhp . 

Perez Speech, supra note 62. 


13 



170 


The Department of Justice does critical work both behind the scenes and in the public eye 
to ensure that elections policies do not impede the full participation of Latinos and other 
historically underrepresented groups in American democracy. Much of the agency’s work 
results in expeditious, quiet resolutions of problematic practices that its investigations bring to 
the attention of responsive local and state officials.®’ The Department also encourages proactive 
and thoughtful law- and policy-making by expressing a strong public commitment to vigorous 
protection of the right to vote. High-profile speeches by Attorney General Eric Holder and 
Assistant Attorney General for Civil Rights Thomas Perez®® have made clear that the agency 
prioritizes its mandate under the VRA to preserve our equality and democracy. 

The NALEO Educational Fund concurs with Attorney General Holder’s sentiment, that 
“we need election systems. . that are more, not less, accessible to the citizens of this country .”®^ 
This is all the more true because systems that diminish access to the ballot box have proven to 
have the greatest effect on the Latino electorate and other groups that have been targets in the 
past of racially- and ethnically-discriminatory laws. We continue to need oversight to ensure 
that elections reflect our national commitment to universal suffrage and fundamental equality. In 
this context, the Department of Justice’s voting rights work is timely, essential, and effective. 


Conclusion 

Chairman Franks and Ranking Member Nadler, the success of the nation-building 
experiment undertaken more than 200 years ago by our founding fathers came from its 
foundation on the principle that we would be governed democratically through the vote. The 
franchise is so central to our national character that it is protected by more amendments to the 
Constitution than any other fundamental right.®* At a time when economic recovery and 


The Department publishes guidance to encourage voluntaiy compliance with the Voting Rights Act, for example, 
and frequently resolves eases with settlements and consent decrees instead of extended litigation. See, e.g., Voting 
Section, Department of.lustiee. Voting Rights Policy and Guidance, available at 

htLp://vvww.iiistiee. fiov/erl/about/vkil/Policv Cfuidancc.phrA and Recent A ctivilies of the Voting Section, available at 
htin://vvvsAv.msiiee. uov/crt/iibouL/votAvhaLsncvv.nhn . 

E.g., Hric Holder, ADDRESS at the Lyndon Baines Johnson LiBRr\RY& Museum (Dec. 13, 2011). available 
at hTTp:,<7\vw\v.iiistice.gov/iso.'opa/rig/speechcs/2Ql l.'ag'Speech-l 1 1213.html fhereinafter I lolder Speech] : Perez 
Speech, supra note 62. 

Holder Speech, supra note 66. 

Ainendinents that protect the right to vote include (but are not limited to) the IS'^b proliibiting race- or color-based 
discrimination in voting; the 19* extending the franchise to women; the 23‘'^, which ensures tliat District of 
Colimibia residents have the riglit to vote for President; the 24^'\ wliich bars poll taxes: and the 26*, which gives the 
right to vote to 1 8-20 year olds. 
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adaptation to a changing sociopolitical environment necessitate stronger civic participation than 
ever, our representatives in government should be doing all that they can to encourage 
Americans to vote. In spite of this, the right to vote is under attack throughout the country. 

We stand ready to work with this Subcommittee, the Department of Justice, and election 
officials throughout the nation to help ensure that our democracy remains vital and responsive to 
the voices of all of its citizens. We urge Congress and this Subcommittee to conduct the 
necessary oversight of state efforts to impose barriers to voting, particularly those that 
disproportionately burden Latino voters, and to make clear your full support of the Department 
of Justice, its voter protection activities, and its crucial efforts to ensure nondiscrimination in 
American elections. 

1 thank the Chairman, the Ranking Member, and the Subcommittee once again for 
providing us with the opportunity to share our views on election administration and protection. 
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The Leadership 
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STATEMENT OF 

WADE HENDERSON, PRESIDENT & CEO 
THE LEADERSHIP CONFERENCE ON CIVIL AND HUMAN RIGHTS 

‘‘VOTING WRONGS: OVERSIGHT OF THE JUSTICE DEPARTMENT’S 
VOTING RIGHTS ENFORCEMENT” 

HOUSE JUDICIARY SUBCOMMITTEE ON THE CONSTIUTION 

APRIL 18, 2012 


Chairman Franks, Ranking Member Nadler, and Members of the Subcommittee : I am Wade Henderson, 
President & CEO of The Leadership Conference on Civil and Human Rights. Thank you for the opportunity 
to submit testimony for the reeord regarding the Justice Department's enforcement of voting rights. 

The Leadership Conference on Civil £md Human Rights is a coalition charged by its diverse membership to 
promote and protect the civil and human rights of all persons in the United States. Founded in 1950 by A. 
Philip Randolph. Arnold Aronson, and Roy Wilkins, Tlie Leadership Conference works in support of policies 
that further the goal of equality under law dirough legislative advocacy and public education. Tlic Leadership 
Conference's more than 210 national organizations represent persons of color, women, children, organized 
labor, persons with disabilities, seniors, the LGBT community', and major religious groups. 

The Leadership Conference is committed to building an America that is as good as its idecils - an America 
that affords everyone access to quality education, housing, health care, collective bargaining rights in the 
workplace, economic opportunity, and financial security. The right to vote is fundamental to the attainment 
and presentation of each of these rights. Tt is essential to our democracy' - indeed it is the language of our 
democracy . A healthy and representative government should encourage citizens to participate in it, not 
constnict barriers to such pauticipation. 

The Department of Justice is Working to Protect the Right to Vote 

Under the leadership of Attorney General Eric Holder, the Justice Department is committed to enforcement 
of the nation's voting rights laws. The Justice Department is actively enforcing Section 5 of tlic Voting 
Rights Act, which Congress overwhelmingly' reauthorized in 2006 with bipartisan support. While restrictive 
laws requiring photo ID, reducing early voting periods, and limiting community-based registration arc 
spreading across the country, the Department of Justice is committed to reviewing those measures to ensure 
they do not violate federal law and do not have a disenminatory' impact. The Justice Department used its 
enforcement authority to block South Carolina's ID law after the state’s own data showed that minority' 
voters were 20 percent more likely to lack acceptable government -issued identification.' Similarly, the 


^ Letter from Thomas E. Perez, Assistant Attorney General, U. S. Dep’t. of Justice, to C. ilavii'd Jones, South Carolina 
Assistant Deputy Attorney General, Dec. 23, 201 1, available ai 
ht tp -vhrennan ■lcdr :.net.'' 594bQcf43Q6be7ebc8_0pm6i2rx 6.pdf. 
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Department objected to Texas' voter ID law after data showed that Hispanic voters were anywhere from 46.5 
to 120 percent less likely to possess acceptable identification than non-Hispanic voters." 

Voter ID: A Solution in Search of a Problem 

Across the countiy’, states have been enacting photo ID and other restrictive measures under the guise of 
preventing voter fraud. Voter impersonation fraud — i.e. when voters show^ up at the polls and pretend to be 
someone they are not — is the only kind of voter fraud that voter ID law's might address. However, this kind 
of fraud simply does not exist at a significant level tuiywhere in diis country. According to a recent report on 
voter fraud by the Brennan Center for Justice, '‘Tt is more likely that an individual w ill be staick by' lightning 
than that he will impersonate another voter at the polls."' A recent analysis of data from all fifty states and 
the U.S. Department of Justice conducted by Barnard Professor Lorraine Minnitc found that voter 
impersonation is exceptionally rare.'^ Only 24 people were convicted or plead guilty to illegal voting at the 
federal level between 2002 tuid 2005.' On die state level, diere were 19 cases of voting by ineligible voters.^ 
Oftliosc, five were prohibited because of felony convictions, fourteen were not citizens, and five voted twice 
in the same election.’ None of them w-ere attempting to impersonate someone else. Furthermore, voter fraud, 
if it existed, is already illegal and punishable by jail time and fines. 

Photo ID laws threaten, rather than protect, democracy in the United States. Tn addition to being an 
incftcctivc method of combatmg v'otcr fraud, research show's tliat photo TD and other measures limiting 
access to the ballot have a disparate impact on certain communities. Changes to voting law's w'ould prevent 
millions of Americans from executing their right to vote. These laws disproportionately' affect African- 
American and Latino voters. Native communities, senior citizens, people with disabilities, low-income 
citizens, and young voters.^ With respect to photo TD requirements, a 2006 surv'ey conducted by the Brennan 
Center for Justice found that T 1 percent of voting -age AmericcUi citizens — more dicui 2 1 million people — do 
not have current, unexpired government-issued identification vvitli a photograph.^ 

Even if states provide "free" voter TD cards, the costs of documents necessary' to prove one's identity poses 
an additional barrier to voters obtaining the “free" ID cards. Although the necessary underlying documents 
vary from state to state, e.xtunples include; birth certificate, proof of residence, passport. Social Security card, 
naturalization papers, or marriage and divorce records if names have changed. All of these documents cost 
money, defeating tlie purpose of providing “free" voter ID cards. Seventeen states plus Puerto Rico and 
Guam place voters in a catch-22, w'here citizens are required to show a photo TD before receiv'ing a copy' of 
their birth certificate, w'hich they need to get a photo ID iu the first place. The costs, including the hidden 
fees underly ing "free" voter TD cards, have raised concems about whether photo TD laws represent a modem- 


’ Lcllcr from Thomas E. Perez. Assistant AUomev General, Civil Rights Division, U.S. Deph. of Justiee. to Keith 
Ingram, Director of Elections, Office of the Texas Secretary' of State, Mar. 12, 2012, available at 
http://brennan.3cdn.net/fe6a2 1493d7ec 1 aafc_\'ym6b9 1 dt.pdf. 

' Justin Levitt, "The Truth About Voter Fraud," The Brenmui Center for Justiee at New York University Sehool of Law, 
4, at htlp./yvvw vv. liulhaboutfraud.org, 'pdf/li uthA.boui Vi.^ieiTiauil.pdf . 

' Advaneement Projeet, "What’s Wrong With This Pieture?,” 4, 

littp:.//v^i\ vv.advaTiceiTjeniproiect.org,tsiles/defaul!.''files/pubhcaUorjs/Piciure%201D6/b2u]ow.pdf 
'Id. 

Id. 

’ Id. 

^ Brennan Center for .Tustice at NYU School of Law, Citizens Wiihoiii Proof: A Survey of Americans ' Possession of 
Documeniarv Proof of Citizenship and Photo Identification, (Nov. 28, 2006), htrp:/7wwwUre^nnancenf_er.orc./page/' 

,/d./dowii]oacUfile_39242.pdf. ’ 

Id 

Advaneement Projeet, "What’s Wrong WiQi This Pietiue?" at pg. 7. 
l' !ttp://w'^,vw.adva ricein entproject. ort2/ site s/d efanh/f!ies/r)t]blic3 ti onsTictu r e ° 47,0TDn%?,0low p df 
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day poll tax. In Weinschenk v. Stale, the Missouri Supreme Court found tliat the state’s photo ID law 
unconstitutionally disenfranchised voters due to the costs of obtaining a free voter ID card.^^ 

Besides photo ID laivs, states have passed other measures that suppress voter partieipation. More than a 
dozen states have introduced legislation requiring voters to provide proof of citizenship before registering to 
vote. At least sixteen states have introduced bills to restrict community -based registration drives ruid end 
popular Election Day and same-day registration drives. States have also introduced laws to reduce their early 
voting and absentee voting periods. And several states have erected barriers for citizens with past felony 
convictions to regain the franchise. Because of the likelihood that these measures will have a significant 
impact on communities of color, people with disabilities, older voters, and students, it is crucial that the 
Department of Justice investigate any such changes to ensure that they are implemented in a non- 
discriminatory w-ay. 

Rather thtui spending resources on restricting access to the ballot, the Attorney General has sought to ensure 
that the voting booth is open for all eligible voters. He has endorsed voter registration modernization as an 
effective and bipartisan solution. Voter registration modernization would increase the accuracy of the voter 
rolls at a lower cost ^d without disenfranchising millions of voters. 

Conclusion 

Protecting the integrity of elections on the federal, state, and local levels is critical to maintaining a healthy 
democracy. It is the duty of our policymakers to remove the barriers to participation for all eligible citizens, 
not to erect new ones under the guise of fixing a problem that doesn't actually exist. Removing barriers and 
investing in a uniform, simplified process for voting will eliminate unnecessary^ bureaucratic processes, save 
states money, save election officials time, and ensure that eligible citizens have access to the polls. 

Requiring photo ID will only sen e to exclude many Americans from participating in the important decisions 
that affect the entire country. Restrictive voting rights measures limit access to the ballot, particularly among 
minorities, persons with disabilities, seniors, and young people. 1 encourage the Subcommittee to steer the 
conversation away from discussing measures that would limit voter participation and move fonvard with a 
solution to modernize voter registration and election records. The Justice Department should continue to act 
witliin its jurisdiction to enforce the Voting Rights Act and other voting rights laws, and prevent states from 
implementing measures that would disproportionately disenfranchise voters. 

Thank you for your leadership on this critical issue. 


Weinschenk v. State, 203 S. W.3d 201 (Mo. 2006). 
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Response to Post-Hearing Questions from Cleta Mitehell, Partner, 
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(202) 225-3951 
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June 5, 2012 


Cleta Mitchell 
Partner 

Foley & Lardner 
3000 K Street NW 
Suite 600 

Washington, DC 20007-5109 
Dear Ms. Mitchell, 

The Judiciary Committee’s Subcommittee on the Constitution held a hearing on Voting 
Wrongs: Oversight of the Justice Department’s Voting Rights Enforcement” on April 18, 2012. 
Thank you for your testimony. 

Questions for the record have been submitted to the subcommittee within five legislative 
days of the hearing and are attached. We would appreciate a full and complete response as they 
will be included in the oflicial hearing record. 

Please submit your written answers to Sarah Vance al Sarah.Vance@mai1.house.gov by 
June 19, 2012. If you have any further questions or concerns, please contact Dan Huff, Counsel 
of the Constitution Subcommittee, at Dan.HufF@mail.hoiise.gov or (202) 225-2825 . 

rhank you again for your participation in the hearing. 



Trent FraijKS 
Chairman 

Constitution Subcommitlee 
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Ms. Mitchell 
June 5,2012 


Questions fur the Record from Mr. Franks 

1 . The Democrat-invited witness, Ms. Weiser, cl^umed tliat 1 1 % of the population do not 
have photo IDs to use for identification at the polls. 

a. Please cite sources supixirling or refuting her claim. 

b. Does the 1 1 % estimate include Americans who are not voting-age? 

c. What percentage of the American voting-age population is incai’cerated or former 
felons and therefore ineligible to vote anyway^/ 

d. What percentage of Americans are medically incapacitated, and therefore unable 
to vote? 

e. What other categories of Americans are ineligible or unable to vote? 

f. Could these categories of ineligible / incapacitated voters account for the 11% of 
Americans do not have photo IDs? 

g. Does the 1 1% estimate take into account people who make up the 60% of voters 
who refuse to vote an3avay (those who choose not to participate in federal 
elections)? 

h. Does Ms. Weiser's 1 1% estimate represent likely voters, or those who would not 
be impacted by voter ID requirements in any event? 


2 
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FOLEY & LARDNER LLP 


Via E-Mail 


June 19, 2012 


ATTORNEYS AT LAW 

WASHINGTON HARBOUR 
3000 K STREET, N.W. 

SUITE 600 

WASHINGTON. D.C. 20007 5109 
202.672.5300 TEL 
202.672.5399 F.AX 
foley.com 

WRITER'S DIRECT LINE 
202.295.4081 
cmltcnell@foley,ccrn EMAIL 

CLIEN^/MA^TER NUMBER 
9991000130 


The Honorable Lamar Smith 
Chairman 

House Judiciary Committee 

2138 Rayburn House Office Building 

Washington, DC 20515 

Re: Response to Questions from the Committee 

Dear Chairman Smith: 

I am in receipt of the questions from the House Judiciary Committee as a follow-up to 
my testimony before the Committee on April 18, 2012. 

In response to your questions, I definitely challenge the statistics cited by Ms. Weiser 
of The Brennan Center in her testimony, in which she stated that eleven percent (11%) of the 
population do not have photo identification. The trial judge in the federal district court in Crawford 
V. Marion County (citations omitted) concluded that, despite the claims of the plaintiffs in that case, 
that a mere 1% of the population lacked photo identification sufficient to meet the legal requirements 
for voting. The trial court further found, which was affirmed by the United States Supreme Court, 
that this was an insufficient burden to offset the public’s interest in voting and election integrity. 

Further, I would direct the Committee’s attention to my testimony regarding the 
experience of the State of Tennessee in March of this year in which fewer than .023% of the voters 
failed to produce photo identification in order to vote in the statewide primary election. 

Finally, I am attaching to this letter two studies that further dispute the claims made in the 
Brennan Center’s study regarding the percentage of adult citizens who do not have photo 
identification. These two reports include an article by Hans von Spakovsky published in National 
Review Online on October 13, 2011, entitled "New Myths on Voter ID ” and a study published by 
the Heritage Foundation, also co-authored by Mr. von Spakovsky and Mr. Alex Ingram, entitled 
''Without Proof The Unpersuasive Case Against Voter Identification". I would respectfully request 
that both of these reports be included in the permanent record of the hearing. 

Thank you for the opportunity to participate in the hearing on this important subject. Please 
contact me if I may be of further assistance to the Committee. 
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llie Honorable Lamar Smith 
June 19,2012 
Page 2 


Sincerely, 



Cl eta Mitchell, Esq. 


Attachments 
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http://www.nationalrev i ew.com/co rn er/279991/new-rnvths-voter-id-hans-von-spakovskv 


N AllON AL jyjy IE W ONLINE w'w^v.nationalresie w.com PRIN T 

T_he_Cgmer 

About I Archive | E-mail | I.os; I n to Comment 

Ne w M>: th s on Voter TD 

By Hans A. von Spakovsky 
Posted on October 13, 201 I 8:00 AM 

Last weekend, both the New York Times and the Washingfon Post ran commentaries claiming 
that voter fraud is a myth. “There is almost no voting fraud in America,” pronounced the Posfs 
October 9 editorial. Apparently the liberal commentariat spurns reading readily available case 
studies on election fraud, and well-researched books detailing fraud, including John Fund’s 
Stealing Eleclkms and Larry Sabato’s //»■/)■' Little Secrets. 

The fraud denialists also must have missed the recent news coverage of the double voters in 
North Carolina and the fraudster in Tunica County, Miss. — a member of the NAACP’s local 
executive committee — who was sentenced in April to five years in prison for voting in the 
names of ten voters, including four who were deceased. And the story of the former deputy chief 
of staff for Washington mayor Vincent Gray, who was forced to resign after news broke that she 
had voted illegally in the District of Columbia even though she was a Maryland resident. Perhaps 
they would like a copy of an order from a federal immigration court in Florida on a Cuban 
immigrant who came to the U.S. in April 2004 and promptly registered and voted in the 
November election. 

But the papers go beyond denying even the existence of fraud. They also erroneously claim that 
new voter-lD laws and other reforms designed to protect the integrity of the democratic process 
are actually intended to suppress the votes of Democrats and minorities. 

None of this is true, of course, and the “evidence” presented to support those allegations is 
nothing but smoke and mirrors. All claims about vote suppression and supposedly huge numbers 
of voters who don’t have TD are based on a dubious study released a week ago by the Brennan 
Center, a partisan and unobjective advocacy organization. 

The “report” by the Brennan Center . “Voting Law Changes in 20 1 2,” claims that 5 million voters 
will be disenfranchised due to the recent “wave” of election laws that have been implemented. 
That total is supposedly made up of 


1 . 3.2 million voters who will be unable to vote because of voter-ID laws. 
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2. 240,000 voters who will be unable to vote because of laws requiring proof of citizenship to 
register to vote. 

3. 202,000 voters registered in 2008 through voter-registration drives that have now been 
made extremely difficult or impossible under new laws. 

4. 630,000 voters registered in 2008 through Election Day voter registration where it has now 
been repealed. 

5. One to two million voters who voted in 2008 on days eliminated under new laws rolling 
back the time allowed for early voting prior to election day. 

6. At least 100,000 disenfranchised felons who might have regained voting rights by 2012. 

When deconstructing the total number, almost all of the supposed millions of voters affected are 
based on the 1 st and 5th bullet points (3.2 million and I to 2 million), which are fallacious; and 
the merits of the rest of the “key” points don’t hold up under close examination. 

An analytic reader of the Brennan Center report can’t help but wonder “Where’s the beef?” Most 
of the 2011 report is based on an extrapolation of an earlier, even more questionable report 
released in 2006. 1 pointed out the numerous problems with that 2006 study in a .recent_National 
.fteview artide; 


About the only thing the Left has had to rely on for its hollow claims about photo ID is a flawed 
2006 study — titled “Citizens without Proof’ — by the Brennan Center at NYU’s law school 
supposedly showing that millions of Americans who are eligible to vote lack photo ID. The 
Brennan Center has been vigorous in opposing almost every sensible voter refonn, from voter ID 
to requiring proof of citizenship when registering to vote. This 2006 study is dubious in its 
methodology and especially suspect in its sweeping conclusions. It is based on a survey of only 
987 “voting-age American citizens,” although it contains no information on how it was 
detennined whether a respondent was actually an American citizen entitled to vote, and might 
easily have included illegal and legal aliens, felons, and others who are ineligible. The survey 
then uses the responses of these 987 individuals to estimate, based on the 2000 Census, the 
number of Americans without valid documentation. Although the report says it was weighted to 
account for underrepresentation of race, it does not provide the methodology used. 

By neglecting to ask whether respondents were actual or likely voters, registered voters, or even 
eligible voters, the study ignored the most relevant data: the number of eligible citizens who 
would have actually voted but could not because of voter-ID laws. All pollsters Icnow that the 
only really accurate polls are of likely voters, not of the voting-age population. Surveys of 
registered voters have shown the exact opposite of the Brennan Center study: American 
University found that less than one-half of I percent of registered voters in Maryland, Indiana, 
and Mississippi lacked a government-issued TD. A 2006 survey of more than 36,000 voters found 
that only 23 people in the entire sample would be unable to vote because of an TD requirement. 


Also, the Brennan Center survey didn’t ask whether people had IDs; it asked whether IDs were 
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“readily available.” And the question about citizenship documentation asked whether 
respondents had access “in a place where you can quickly find it if you had to show it 
tomorrow,” even though elections are not scheduled on such a short-term basis. This was 
obviously intended to skew the results. The survey also failed to ask whether respondents had 
student IDs, which are acceptable under many state laws, or tribal IDs, which are acceptable in 
some states, including Georgia and Arizona. On one question, 14 percent of respondents were so 
confused that they said they had both a U.S. birth certificate and naturalization papers. 

So there really is nothing behind the claim that 3.2 million voters will supposedly be unable to 
vote because of new voter-lD laws. This is especially true because these same types of claims 
were made in the federal lawsuits filed against voter-ID laws in Indiana and Georgia. Those 
lawsuits were dismissed because the plaintiffs were unable to produce a single individual, much 
less “millions” of voters, who would be unable to vote because of the requirement to show a 
photo ID. (Note: All of the states provide a free photo ID to anyone who can’t afford one). As a 
Heritase_study found, sharply higher turnout in the 2008 and 20 1 0 elections in Georgia and 
Indiana proved that voter ID does not prevent Democrats or minorities from voting. Five years 
later, the disastrous results that the Brennan Center has been predicting since 2006 have never 
materialized. 

Next, the Brennan Center claims that 240,000 voters will be unable to vote because of new laws 
in Georgia, Kansas, and Arizona that require proof of citizenship to register to vote. Again, there 
is no evidence to support their numbers, which are based on their flawed 2006 study. In 
upholding Arizona’s proof of citizenship requirement in 2008, federal district court judge Roslyn 
Silver (a Clinton appointee) noted that the plaintiffs had “only produced one person . . . who is 
unable to register to vote due to” the new requirement and had produced no evidence that “the 
persons rejected are in fact eligible to register to vote.” 

Georgia recently sued the Holder Justice Department because of its delay and dilatory tactics in 
reviewing Georgia’s proof-of-citizenship law under Section 5 of the Voting Rights Act. After the 
state filed suit, the Department immediately capitulated and precleared the law without objection 
because it was unable to produce a single scintilla of evidence that requiring proof of citizenship 
to vote was discriminatory or that any eligible U.S. citizens would be unable to vote. 

The Brennan Center claims that 202,000 potential voters will be affected by new rules on voter- 
registration drives conducted by third-party organizations like ACORN. They base this number 
on voters who registered in 2008 through such drives. But again, there is no proof that voters will 
not simply register via one of the many other ways provided under the National Voter 
Registration Act or Motor Voter — such as registering at state DMVs, which is the way the vast 
majority of Americans register. 

More important, the new rules imposed by states like Florida are, contrary to the Brennan 
Center’s claims, intended to guarantee the enfranchisement of voters. For example, Florida will 
now require organizations to turn in voter-registration forms within 48 hours of their completion 
by voters. This is intended to stop the disenfranchisement that has occurred in past elections due 
to organizations like ACORN holding on to these forms past the registration deadlines. Election 
officials will tell you that they have received thousands of forms, some of them months old. 
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either on the eve of the registration deadline (making it very difficult to process them before the 
election) or past the deadline, which disenfranchises voters who thought they had gotten 
registered for an upcoming election. 

Florida also now requires organizations to put an identification code for their organization on 
each registration form so election officials will know which organization screwed up a 
registration when it comes in incomplete. That was also caused in large part by the thousands of 
incomplete and fraudulent registration forms submitted by ACORN. I fail to understand how that 
requirement will keep people from registering to vote. 

Next, the Brennan Center claims that 630,000 potential voters will be affected by the elimination 
of Election Day voter registration in states like Maine because that is how some voters registered 
in 2008. Again, there is no evidence that such individuals will not register prior to Election Day 
like all other voters. The Maine Heritage Pol icy Center just released a study concluding that 
Election Day registration “had no recognizable impact on voter turnout in Maine since its 
implementation in 1973. In fact, the three lowest turnout years since 1960 occurred after EDR 
was implemented.” California voters defeated a 2002 referendum to implement Election Day 
registration 59 percent to 41 percent, and even such liberal newspapers as the Los Angeles Times 
and the Scm Francisco Chronicle warned against its implementation because of the potential for 
voter fraud. 

The Brennan Center’s figure of I to 2 million voters who will be affected because of new laws 
rolling back the time allowed for early voting also has no data to back it up. In fact, turnout data 
from prior elections show quite the opposite. Curtis Cans of American University has done a 
number of studies comparing turnout in early-voting states with turnout in other states. He found 
that turnout in national elections increases at a slower rate (or decreases at a sleeper rate) in 
states with early voting, compared with states without early voting. 

Gans speculates that early voting just provides greater convenience to individuals who would 
vote anyway on Election Day. Since campaigns spend the bulk of their money on get-out-the- 
vote efforts just before Election Day, that concentrated effort may not be as effective when it is 
spread out over a long period of time in states with early voting. So the claim that Florida’s 
changing its early-voting period from 13 days to seven days, or Georgia from 45 days to 21 days, 
will decrease turnout is pure speculation by the Brennan Center. The evidence points to the 
contrary. Brennan assumes that a person who previously voted ten days before early voting 
ended will decline to vote between one and seven days before it ends. Transforming that faulty 
assumption into “disenfranchisement” is absurd. Even if the assumption were correct, the voter 
would have disenfranchised himself by choosing not to vote any time during a week-long period. 

Finally, the Brennan Center claims that 100,000 felons will be unable to vote because of changes 
in state laws making it more difficult for felons to regain voting rights. States have a 
constitutional right under the Fourteenth Amendment to take away the right to vote from 
individuals for “participation in rebellion, or other crime.” There is no constitutional barrier to 
Florida’ s requiring a five-year waiting period for felons before they can apply for restoration to 
prove they have learned their lesson, paid their debt to society, and successfully reintegrated 
themselves into civil society. The Brennan Center views this — and the fact that the five-year 
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period resets if a felon is rearrested — as a vicious violation of a felon’s rights. The Center is 
entitled to its opinion, but opinions are not facts. 

Some of the bias in the report is very telling, such as a passage on page 18 that says that the 
claims of Colorado secretary of state Scott Gessler and Kansas secretary of state Kris Kobach 
about finding noncitizens registered to vole have been “debunked.” What do they cite for this 
debunking? Another questionable Brennan Center study that simply said that “without the 
underlying reports and methodologies . . . any conclusions cannot be fully supported or 
dismissed.” It also relies on a statement from Rep. Charles Gonzalez (D., Texas), who attacked 
Gessler at a House Administration Committee hearing for being honest enough to state the 
limitations on his data, but didn’t offer any evidence to refute Gessler’s report. So a Democratic 
congressman’s unsupported attacks are taken as both true and sufficient to counter the carefully 
described research of a Republican secretary of state. By the way, a credited contributor to the 
20 1 1 report is none other than Myrna Perez, President Obama’s nominee to fill a Democratic 
seat as a commissioner on the U.S. Election Assistance Commission. 

To judge from the number of reports citing its conclusions, the Brennan Center report is certainly 
a successful propaganda effort. However, neither the editorials of the Washington Post and the 
New York limes nor the Brennan Center report are empirically driven. Rather, they are myth- 
driven diatribes against common-sense election reform that the vast majority of the American 
people agree with, no matter what their race or political background. They are certainly not the 
devastating constraints on voters that the Brennan Center’s report puffs them up to be. 

— Mr. von Spakovsky is a senior legal fellow at the Heritage Foundation, a former FEC 
commissioner, and a former voting counsel at the .histice Deparnnent. 
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Abstract: Citizens Without Proof, a repon on voter 
identification requirements produced by the Brennan Cen- 
ter at New York UnivereiiyS School oj Law, Is both dubious 
in its methodology and results und suspect in Us sweeping 
conclusions By eschewing many o/ the trodilionol scientl/ic 
methods o/ dulo collection and analysis, the authors oJ the 
Brennan Center study appear to have pursued results that 
advance a particular political agenda rather than the truth 
about voter identification. Given that Citizens Without 
Proof Is the study most frequently cited by opponents of 
voter identificatum requirements. Its shortcomings cannot 
simply be dismissed — a templing solution, given the sludy^ 
dubious methodology. Rather, the conclusions dratvn fy the 
Brennan Center must be contrasted with other, legitimate 
studies — a process that will reveal the truth about voter 
idenli^conon requirements. 


The primary argument against voter identifica- 
tion requirements — that many Americans lack prop- 
er identification and would therefore be prevented 
from voting — is not supported by credible studies of 
voter turnout rates. In fact, the study most ftequently 
cited by opponents of voter identification require- 
ments— Citizens Without Proof, a repon produced by 
the Brennan Center at New York University's School of 
Law' — is both dubious in its methodology and results 
and suspect in us sweeping conclusions. 

By eschewmg many of the iradiuonal scientific 
methods of data collection and analysis, the authors 
of the Brennan Center study appear to have pursued 
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l^lldng Points 

• A Brennan Centei report on photo Wenblica- 
Uon frequently cited by opponents of voter ID 
Is both dubious hi Its methodology and results 
and suspect In Us sweeping conclusions. 

• The authors Ignored the most relevant data 
by not surveying actual or likely voters, reg- 
tstered voters, or even eligible voters and 
failed to ask respondents about other types 
of eligible IDs. 

• Other surveys of registered voters have 
found only a very small percentage of Indl 
viduats who do not have photo IDs, and they 
can easily obtain free photo IDs under new 
state voter ID laws 

• Government data show that, by a very sig- 
nificant margin, more photo IDS have been 
Issued than there are roistered voters hi the 
United Stales, and the experience of stales In 
the polling place shows that photo ID Is not 
an obstacle to voting by Americans of any 
racial or ethnic background. 


This paper, in Its entiieiy. can be found at 
htlpU/nponJt*rKigcorg/im0072 
PrDdua*d by Ihc Center for Le^ 8 Judiefai Stmftei 
by Tbe Hcntage Foundatton 
2U Maoachuwtts Avenue. NE 
Waoengloax 200a2>49p9 
Q02I S46^400 • fcmagenrK 

frotnns vwnen nee « lo be consmied as necaeity renectng 
nw vie«vi ol Tbe Hevace Foundation or as an atoT^ io 
aid 0* htrydar the paaiaga of any btt before Congren 
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results that advance a particular political agenda 
rather than the truth about voter identification. 
Such speculation is further fueled by the fact that 
legitimate studies of voter turnout rates in states 
with identification requirements demonstrate that 
such laws do not disenfranchise voters; indeed, 
Americans overwhelmingly support such require- 
ments that increase the reliability and trustworthi- 
ness of our election system.^ 

Questionable Data Collection 

The Brennan Center study suffers from sloppy — 
or perhaps purposefully misrepresented — data 
collection and biased questions. Based entirely on 
one survey of only 987 “voting age American citi- 
zens,” the report contains no information on how 
the survey determined whether a respondent was 
actually an American citizen. The surv’ey could have 
included illegal and legal aliens, two categories of 
individuals that are not allowed to vote. 

The survey then uses the responses of these 987 
individuals to estimate the number of Americans 
without valid documentation based on the 2000 
Census calculations of citizen voting-age popula- 
tion. The Census figures, however, contain millions 
of U.S. residents who are ineligible to vote, thus 
contributing to the study’s overestimation of voters 
without a government-issued identification. 

By neglecting to ask whether respondents were 
actual or likely voters, registered voters, or even 
eligible to vote at all, the study ignores the most 
relevant data on this issue; the numbers of eligi- 
ble citizens who would have voted but could not 
because of voter identification laws. All pollsters 
know that the only accurate surveys of how can- 
didates are going to perform in an election are 
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polls of likely voters, not the voting-age popula- 
tion. The Census counts many individuals in the 
voting-age population who are ineligible to vote, 
such as felons or permanent residents who are not 
U.S. citizens. 

Election turnout data also reveal that significant 
numbers of Americans who may be eligible still 
do not vote for various personal reasons that have 
nothing to do with registration or voting rules and 
regulations. In fact, the largest group of nonvot- 
ers “are more affluent, better educated, and more 
involved in their communities or volunteer groups” 
than voters. They are Just not interested in voting.^ 
Conducting a survey of registered or actual voters 
is so commonplace that the Brennan Center’s failure 
to do 50 raises suspicions regarding the veracity of 
the study’s conclusions. 

Suspect Survey Questions 

what have surveys of registered voters shown in 
contrast to the Brennan Centers study? 

• An American University survey in Maryland, 
Indiana, and Mississippi found that less than 
one-half of 1 percent of registered voters lacked a 
government-issued ID. Therefore, the study cor- 
rectly concluded that “a photo ID as a require- 
ment of voting does not appear to be a serious 
problem in any of the states.”'^ 

• A 2006 survey of more than 36,000 voters found 
that only “23 people in the entire sample — less 
than one-tenth of one percent of reported vot- 
ers” were unable to vote because of an ID 
requirement.”^ 

Of course, every state that has passed a voter ID 
law has also ensured that the very small percentage 


1 . Citizens Wif/;ouf Proof: A .Survey of Americans’ Peis.^e.s^i(7n of Documentary Proof of CifizensMp and Photo Identification, 

Brennan Center eorJustice (Nov. 2006), available at hup;//www.brennancenter.org/page/-/d/download_file_39242.pdf. 

2. Several of these other studies are cited in Hans A. von Spakovsky, Voter Photo Identification. Protecting the Security oj 
Elections, Legal Memor.andum No. 70, Heritage Foundation (July 13, 201 1), available at htLp://www.heritage.org/ 
Research/Re poris/2011/07A'bter-PhoLO-IdentiQcaiion-ProiecLing-ihe-Security-of-Elections. 

3. See Jack C. Doppelt and Ellen Shearer, Nonvoiers: America^ No-Shows, Sage Publications 27-30 (1999). 

4. Voter IDs Are Not the Problem: A Survey of Three States, Center for Democrao' <Si ELECTION M.anachment, American 
UN1VER.S1TY 37 (Jan. 2008), available at http://'wv'w.american.edu/spaycdem/uploadAbterIDFinalReportl'9-08.pdf. 

5. Stephen Ansolabchcrc, Ballot Bonanza, SlATE, March 1 6, 2007. 

6. Ga. Code Ann. § 21-2-417(a)(2) (2011). 
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of individuals who do not have a photo ID can eas- 
ily obtain one for free if they cannot afford one. 

The survey questions used in the Brennan Cen- 
ters report are also suspect and appear to be designed 
to bolster the reports biased findings. For example, 
the surv'ey did not ask respondents whether they 
had government-issued IDs, but instead asked 
whether respondents had 'Teadily available identi- 
fication.” This IS a confusing term that could have 
different meanings to different indiwduals. The 
question on proof of citizenship documentation 
then adds to this confusion by asking whether the 
respondent had access to such documentation as a 
U.S. birth certificate or naturalization papers “in a 
place where you can quickly find it if you had to 
show it tomorrow.” 


By neglect/ng to ask whether respondents 
were actual or likely voters, registered voters, 
or even eligible to vote at all, the Brennan Center 
study ignores Uie most relevant data on this 
Issue: the numbers of eligible citizens who 
would have voted but could not because of 
voter Identification laws. 


By asking whether such ID could be found 
“quickly” or shown “tomorrow,” the study seems to 
be trying to elicit a particular response: that those 
surveyed do not have ID. Consider, for example, 
citizens who keep their naturalization papers in 
a safety deposit box (as the parents of one of this 
papers authors did). Such citizens might not be able 
to access the documents “tomorrow” even though 
they certainly possess ID. 

The Brennan Center’s decision to use a citizens 
ability to find his or her ID “quickly" or by “tomor- 
row'” is even stranger when considered in light of 
the fact that elections are generally scheduled far 
in advance; it would only be under extraordinarily 
exotic circumstances that a citizen would have to 
find his or her ID documentation “quickly” or have 
it “readily available” in order to vote. 


Buried Footnotes 

The study is further undermined by several foot- 
notes buried in the report. Citizens Withoul Proof is 
most often cited for its claim that 25 percent of Afri- 
can-Americans of voting age (not registered voters, 
actual voters, or even eligible voters) supposedly do 
not have a photo ID. Footnote 1 of the report states, 
“the results of this survey were weighted to account 
for underrepresentation of race.” However, the report 
does not proHde the methodology used to determine 
how' this factor was weighted, making it impossible 
to judge the accuracy of the footnote’s claim. 

Next, according to footnote 3, “135 respondents 
indicated that they had both a U.S. birth certificate 
and U.S. naturalization papers. This most likely 
indicates confusion on the part of the respondents.” 
In other words, almost 14 percent of the respon- 
dents provided contradictory' answers. This dis- 
crepancy, as is the case with footnote 1, is never 
addressed or explained in the paper outside of the 
footnote, thereby casting doubt on the reliability of 
the report’s statistics. 

Finally, footnote 4 states that “[t]he survey did 
not yield statistically significant results for differen- 
tial rates of possession of citizenship documents by 
race, age, or other identified demographic factors.” 
This finding seriously undermines the oft-repeated 
and false accusation that supporters of these ID 
laws are seeking either to disenfranchise minorities 
because they traditionally vote Democrat or to “sup- 
press” the votes of certain groups. 

Evidence Ignored 

The Brennan Center report also ignores several 
other important factors. In Georgia, for example, 
student ID cards issued by the state college system 
are an acceptable form of identification for the state’s 
voter ID law, thus making it even easier for students 
to vote.* In Kansas, any student ID card issued by 
“an accredited post secondary institution of educa- 
tion in the state of Kansas” is acceptable.^ Addition- 
ally, Rhode Island will accept an ID card issued by 
any “United States educational institution.”'^ 


7. H.R. 2067 (Kan, 2011). 

8. H. 5680 (R.I. 2011), available at hctp://sos, ri.gov/elecnons/voterid/. 

9. Ga. Code Ann. § 2I-2-417(a)(6) (2011); Az. Code § 16-152.A(20ii). 
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Yet the authors of the Brennan Center study did 
not ask any of its participants whether they had 
a student ID card. They also did not ask whether 
those who were sur\'eyed held a tribal ID card even 
though, in some states such as Arizona and Georgia, 
tribal IDs containing a photograph are acceptable 
for the purpose of voting,^ 

The survey questions used in the Brennan 
Center's report are suspect and appear to be 
designed to bolster the report's biased findings. 

Military ID cards can also be used to satis- 
fy voter ID requirements under most state laws. 
Active duty military personnel and reservists all 
possess a military ID with a photograph (Com- 
mon Access Card, or CAC), and veterans have a 
similar ID card. In states like Georgia and Indi- 
ana, there are over 130,000 active members of 
the military who are eligible to vote using their 
CAC cards. The Veterans Administration reports 
that there are about 22.7 million veterans age 17 
and over in the U.S, each of whom would have 
an acceptable ID card under the voter ID laws in 
Georgia and Indiana, as well as the bills recently 
passed in Rhode Island and Kansas.’’ 


The findings in Citizens Without PwoJ are incon- 
sistent with the hndings of more objective and 
unbiased research. For example, a recent article in 
The Columbus Dispatch reported that there are “about 
28,000 more [photo IDs] than there are voting-age 
residents in the state. Nor are these findings 
unique to Ohio. 

Statistics from the U.S. Department of Transpor- 
tation show that there are currently 205.781,457 
valid driver’s licenses issued by states across the 
countr)' for individuals 18 years of age or older,’^ 
while the U.S. Election Assistance Commission cites 
186,874,157 total registered voters.’'’ That means 
there are almost 19 million more driver’s licenses 
than registered voters nationwide. This number 
does not even include the additional 3 percent or 4 
percent of individuals who, according to a Federal 
Election Commission study, have an identification 
card issued by state motor vehicle agencies in lieu 
of a driver’s license.’^ 

These statistics on driver’s licenses and non-driv- 
er’s license ID cards do not include the over 85 mil- 
lion passports issued by the federal government as 
reported by the U.S. Government Accountability 
Office.’^ These passports are acceptable forms of 
identification under state voter ID laws. 


10. See IND. Code § 3-5-2-40. 5(b) (2011); Ga. CODE Ann. § 21-2-417(a)(5). Georgia has 105,914 active duly miliiary 
personnel. See hup://usmilitary.about.com/libraty7milinfo/siatefacis/blga.him. Indiana has 28,477 active duly military 
personnel. See U’.S. Military Major Bases and Jn5!fllIi2tion.s, About. COM, hiipVAismilitaty'.about.coTn/library/milinto/ 
siaie.facts/blin.htm (last \1sited Aug.l6, 2011). 

1 1 . U.S. Department of Veterans Affairs, Veteran Population Proiections: FY2000 to FY2036, 2 (Dec. 2010), 
available at hitp://w\vw.va.govA'etdata/docs/qulckfactsd^opulaLion-slideshow.pdf. See H, 5680 (R.l. 2011), Sec. 2; 

H.R. 2067 (Kan. 2011), Sec. 15. 

12. Ohio IDs Exceed Voter-Age Residents, Coi.ijmdus Dispatch, July 24, 2011. 

13. U.S. Dep’t. OF Transportation, Federal Highway Administration, Highway St.atistics 2009, available at 
www.fhwa.dot.gov/polic)'information/siaiisiics/2009/dl22.cfm. 

14. U.S, Election Assistance Commission, The Impact of the National Voter Registration Act of 1993 on the 
Administration of Elections for Federal Office 2009-1010, 5 (June 30, 2011), available at www. eac.gov/assets/ 
l/Documents/201 0%20N\TU\%20FINAL%20REPORT.pdf 

15. Federal Election Commission, The Impact oe the Nation.al Voter Registration Act of 1993 on the Administration 
of Ei fctions for Federal Office 1995-1996, 6 (.Vug. 1995), available at htip://'Avvw.eac.gov/asseis/l/AssetManager/ 
The%201mpaci%20of%20the%20National%20Voter%20Regisiraiion%20Acc%20on%20Fede.ral%20Eleciions%20 
1995-1996.pdf. 

16. U.S. Government Accountabiltiy Oittce, Comprehensive Strategy Needed to Improve Passport Operations 1 1 
Quly 2008), available at hiLp://w\\n\'.gao.gov/new.iiems/d08891.pdf. 

17. Ga. Code Ann. § 21-2-417(a)(4) (2011). 
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The findings In Citizens Without Proof are 
inconsistent with the findings of more objective 
and unbiased research. 


Furthermore, government employees — wheth- 
er federal, state, or local and whether full-time 
or part-time — also have valid IDs. In Georgia, for 
example, the voter ID requirement can be met by 
a 'Valid employee identification card containing a 
photograph” issued by any entity of federal, state, or 
local government.^’ The same is true in Indiana. 
Nationwide, there are another 22,632,381 people 
who work for public institutions, most of whom 
may have this type of ID,^^ 

Conclusion 

In the end, the Brennan Center report is clear in 
its intentions, fuzzy in its methodology, and wrong 


in its conclusions. Such doomsday predictions of 
widespread disfranchisement are increasingly being 
exposed as untrue as more legitimate research is 
performed and reported. 

Claims that millions of would-be voters will be 
turned away on Election Day because of voter ID 
laws have been disproved in research, in the court- 
room, and at the polling place. Studies like Citizens 
WithouL Proof are the last, desperate fits of a mis- 
guided resistance to the spread of common-sense 
voter ID reform. 

— Hans A. von Spakovsky is a Senior Legal Fel- 
low in the Center for Legal & Judicial Studies at The 
Heritage Foundation, a former Commissioner on the 
Federal Election Commission, and former Counsel to 
the Assistant Attorney General for Civil Rights at the 
U.S. Department of Justice. Alex Ingram is a mem- 
ber of the Young Leaders Program at The Heritage 
Foundation. 


18. IND. Code § 3-5-2-40. 5(a)(4) (20ii). 

19. U.S. Census Bureau, 2009 Annual Survey of Public Employment and Payroll, available at hrtpy/v.’wwcensus.gov/ 
gov.s/apes/- 
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Post-Hearing Questions submitted to M. Erie Eversole, Director, 
Military Voting Project 
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June 5, 2012 


Michael Eric Eversole 
227 A Su-eet NE 
Washington, DC 20002 

Dear Mr. Eversole, 

The Judiciary Committee’s Subcommittee on the Constitution held a hearing on Voting 
Wrongs; Oversight of the Justice Department’s Voting Rights Enforcement” on April 18, 2012. 
Thank you for your testimony. 

Questions for the record have been submitted to the subcommittee within live legislative 
days of the hearing and are attached. We would appreciate a full and complete response as they 
will be included in the official hearing record, 

Please submit your written answers to Sarah Vance at Sarah.Vaiice@mail.house.gov by 
June 19, 2012. If you have any further questions or concerns, please contact Dan Huff, Counsel 
of the Constitution Subcommittee, at Dan.Huff@mail.house.gQv or (202) 225-2825. 

Thank yoLi again for your participation in the hearing. 


Sincerely, 



Ifent FrajfKS 
Chairman 

Constitution Subcommittee 
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Mr. Eversole 
Junes, 2012 


Questions for the Record from Mr, Franks 

1. The Democrat-invited witness, Ms. Weiser, claimed that 1 1% of tlie population do not 
have photo IDs to use for identification at the polls. 

a. Please cite sources supporting or refuting her claim. 

b. Does the 11% estimate include Americans who are not voting -age? 

c. What percentage of the American voting-age population is incarcerated or former 
felons and therefore ineligible to vote anywuy? 

d. '^Tiat percentage of Americans arc medically incapacitated, and therefore unable 
to vote? 

c. What other categories of Americans are ineligible or unable to vote? 

f. Could these categories of ineligible / incapacitated voters account for the 1 1 % of 
Americans do not have photo IDs? 

g. Does the 1 1% estimate take into account people who make up the 60% of voters 
who refuse to vote anyway (those who choose not to participate in federal 
elections)? 

h. Does Ms. Weiser's 1 1% estimate represent likely voters, or those who would not 
be impacted by voter ID requirements in any event? 


2 


Note 

July 31, 2012: In reply to follow-up requests to respond to 
the post-hearing questions for the record, Mr. Eversole 
opted to decline to respond to these questions. 
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Response to Post-Hearing Questions from Wendy Weiser, 
Direetor of Democracy Program, New York University School of Law 
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Congress of the lanited States 

llouBE of TUtprtBEntatlDES 

COMMITTEE ON THE JUDICIARY 
2138 Ravbukm Housb Office Building 


Washington, DC 20515-6216 
(202) 225-3951 

hTtpjYuvwvw.hDUSR’.govi'judicijiry 



June 5, 2012 


Wendy Weiser 

Director. Democracy Program 
Brennan Center for Justice 
New York University School of Law 
161 Avenue of the Americas, 12'^ Floor 
New York, New' York 10013 

Dear Ms. Weiser, 

Tlie Judiciary Committee’s Subcommittee on the Constitution held a hearing on Voting 
Wrongs: Oversight of the Justice Department’s Voting Rights Enforcement" on April 18, 2012. 
Thank you for your testimony. 

Questions for the record have been submitted to the subcommittee w'ithin five legislative 
days of the hearing and are attached. We would appreciate a full and complete response as they 
will be included in the official hearing record. 

Please submit your written answers to Sarah Vance at Sarah.Vance@mail.house.eov by- 
June 19, 2012. If you have any further questions or concerns, please contact Dan Huff, Counsel 
of the Constitution Subcommittee, at Dan.HulT(@mail.house.gov or (202) 225-2825. 

Thank you again for your participation in the hearing. 



Constitution Subcommittee 
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Ms. Weiser 
June 5, 2012 


Questions for the Record from Mr. Franks 

1 . Ms. Weiser, you ciaimed that 1 1% of the population do not have photo IDs to use for 
identification at the polls. 

a. Please cite sources supporting or refuting this claim. 

b. Does the 1 1% estimate include Americans who aie not voting-age? 

c. What percentage of the Ammcan voting-age population is incarcerated or former 
felons and therefore ineligible to vote anyway? 

d. What percentage of Americans are medically incapacitated, and therefore unable 
to vote? 

e. What other categories of Americans are ineligible or unable to vote? 

f. Do the above mentioned categories of ineligible / incapacitated voters account for 
the 1 1% of Americans that you claim do not have photo IDs? 

g. Does the 1 1 % estimate take into account people who make up the 60% of voters 
who refuse to vote anyway (those who choose not to participate in federal 
elections)? 

h. Docs your 11% estimate represent likely voters, or those who would not be 
impacted by voter ID requirements in any event? 


2 
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Responses to Questions for the Reeord from Chairman Franks 

Submitted by Wendy R. Weiser 
Brennan Center for Justice at NYU School of Law 

June 20, 2012 

Ms. Weiser, you elaimed that 11% of the population do not have photo IDs to use 
for identifieation at the polls. 

a. Please eite sourees supporting or refuting this claim. 

The statistic I cited is based on a November 2006 study published by the Brennan Center 
for Justice.* That report, called Citizens Withoui Proof, documents the results of a 
national survey of 986 voting-age citizens conducted by the Opinion Research 
Corporation, a prominent independent research firm. One of the survey’s central findings 
is that 1 1% of voting-age United States citizens do not have current government-issued 
photo IDs.*^ The survey also found that the rate of photo ID possession is significantly 
lower for certain populations. Specifically, it found that 15% of citizens earning $35,000 
or less per year, 18% of citizens aged 18-24 years old, 18% of citizens 65 or older, and 
25% of African-Americans lack current government-issued photo IDs.** 

Since its publication, Citizens Without Proof hus been widely cited by scholars, legal 
experts, and the media, and its findings have been widely accepted. Its principal findings 
have been repeatedly confirmed by multiple independent studies. For example: 

• The 2001 Carter-Ford Commission on Election Reform found that between 6 and 
1 1 percent of voting-age citizens lack driver’s licenses or alternate state-issued 
photo IDs and that that approximately 8% of already-registered voters lack a 
driver’s license.'* 

• A 2007 Indiana survey conducted by the Washington Institute for the Study of 
Ethnicity and Race found that roughly 13% of registered Indiana voters lack an 
Indiana driver’ s license or an alternate Indiana-issued photo ID.*’ It also found 


' Brennan Ctr. for Justice, Citizens Without Proof: A Survey of Americ.ans’ Possession of 
Documentary Proof of Citizenship .and Photo Identification (2006), available at 
http:/7ivmY.breniiancenter.ore/page.'-/il''download file .J9242.pdf . 

"Id. at 3. 

^ Id. 

The N.at’l Comm’n on Fed. Election Reform. To Assure Pride .and Confidence in the Electoral 
ProcI'ISS ^0 (2001), available at 

ht,tD:.^/'fll.findlaw.com./iiews,fmdlaw.coiu%docs/docs/electioii2000./eIecdoiirefofim'Dt0801,Dclf . 

Matt A. Barreto, Stephen A, Nimo & Gabriel R. Sanehez, The Disproportionate Impact of Indiana Voter 
ID Requirements on the Electorate 18 Ibl.l.l.b (Wasliiiigloii Inst, for the Study orEtlmicity and Race, 
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that 18 . 1% of registered African-American voters, 16% of voters over the age of 
70, and 17.5% of voters earning less than $40,000 per year voters lacked a current 
driver’s license or other state-issued ID.'’ Including both registered and eligible 
unregistered voters, the survey found that 16% of all eligible adults in the state 
did not have a valid driver’s license or other government photo ID.’ 

• A 2009 paper found that 81.4% of all white citizen adults in Indiana had access to 
a driver’s license, compared to only 55.2% of black citizen adults. It also found 
that over 17% of registered Indiana voters did not have photo IDs with names that 
matched their names on the voter file.* 

• A 2007 report based on exit polls from the 2006 elections in California, New 
Mexico, and Washington State found that 12% of actual voters did not have a 
valid driver’s license.’ This study also found that minority voters were 
approximately 10% less likely to have a valid driver’s license than white voters, 
and people over 65 were 6% less likely to have one.*’ 

• A national survey conducted by prominent academics after the November 2008 
election found that 95% of respondents claimed to have a driver’s license, but that 
16% of those respondents lacked a license that was both current and valid.** 

• Data from the South Carolina State Election Commission gathered in 2010 
indicated that about 7% of the state’s registered voters lack a valid photo ID 
issued by the DMV.*’ In multiple counties, this rate exceeded 1 1%,** and 35.8% 
of the voters without photo identification were African American.*’* 


Working Paper. Nov. 8. 2007). (n>ailahle al 
httD://dents.washington.edii/uwiser/docnments/Tndiana voter ndf . 

atlSlbl.l.l.b. 

’Id. al I9lbl.l.2. 

® Matt A. Barreto, Stephen A. Nuno & Gabriel R. Sanchez, The Disproponionate Impact of Indiana Voter 
ID Requirements on the Electorate New Evidence From Indiana, PS : Political Science & Politics, 

111, 112-113 tbl.2 (Jan. 2009). a\>ailahle at hUp://facijl!v.vvasbj.ng.ton,edu/mban'elo/papers,d?^S_ VolerlD.pdf . 
^ Matt A. Barreto, Stephen A, Nnno & Gabriel R. Sanchez, Voter ID Requirements and the 
Disenfranchisement of Latino. Black and Asian Voters, 2007 American Political Science Ass’n 
Annual Coneerence 13, 15 (Sept. 1, 2007), available at 
hllp://Taciiliv ,\vasliiiiglon.edu./mba.ri-elo/reseaix:hWoler ID APSA.pcIf . 

‘“/o', at 16, 19. 

' ' Michael Alv.arez et .al. , 2008 Survey of the Pereorvlance oe American Elections : Fin.al 
Report 47 (2009). a\-ailahle at 

httD:.v'wmY.De'wtrusts.org/uDloadedFilesA\AvwDe\\trustsorg/ReoQrtS/Blection reform/Final%252()rcDort200 
902IS.pdf . 

See Ltr. lo T. Clirislian Herren. Cliief, Voting Section, U.S. Departmenl of Justice, from American Civil 
Liberties Union Foundation, Tnc. et al., Exhibit A at 2 (Aug. 5, 2011), available at 
httD://brennan.3cdit-iieb9da6941214048cfc0a rdmbvhJsS.pdf . 

‘%f/. al 2-3. 
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• A 2008 post-election survey conducted in 18 states found that 8% of registered 
voters did not have an up-to-date driver’s license or other state-issued photo ID A’ 

I am aware of only one study that has come to a different conclusion. A 2007 survey of 
registered voters in Maryland, Indiana, and Mississippi conducted by the Center for 
Democracy and Election Management (CDEM) found that only 1.2% of registered voters 
in those states lacked a government-issued photo ID.'"’ This three-state survey does not, 
in my view, undermine Citizens Without Proof. First, the three-state survey included 
only registered voters from three states, while Citizens Without Prar^included registered 
and unregistered eligible voters from all states, and so differing results could be expected. 
Second and more importantly, the three-state survey is an outlier and has significant 
methodological flaws. Contrary to common practice, the study did not adjust its survey 
sample for underrepresentation of minority and poorer populations. Because virtually 
every other survey has concluded that these populations disproportionately lack photo 
IDs, this is a major flaw that means the survey has little statistical value.'* 

The only source I am aware of that criticizes Citizens Without Proof is, a paper by a well- 
known proponent of photo ID laws for voting, Hans von Spakovsky, and Alex Ingram of 
the Heritage Foundation.'^ In my view, the criticisms in that paper are completely 
baseless and reflect a misreading of the survey. My colleagues and I published a 
thorough response to that paper rebutting each of its criticisms and claims.^" 

b. Does the 11% estimate include Americans who are not voting-age? 

No. Citizens Without Prar^included only voting-age American citizens in its survey.^* 
Similarly, the other surveys and reports referenced in response to question (a) above 
relied on pools of actual voters, registered voters, or voting-age American citizens. None 
of those studies included Americans under the age of 18. 


LoRRiKFu.vsi.Rh; R'l'M,., 2008 CoMi>..\R,\'nvH Miii.'n-R,\ci..\i. Si rvky Toi’mnrs 24 tbl.D21 (2008), 
available at httB:,ycmpstiidY.conVassets.CMPS-toDlines.pdf . 

' ’’ See Robert P.ystor et .vl. , Ctr. for Democr,vcy and Election Mgmt. , Americ.an University, 
Voter IDs Are Not the Problem: A Survey of Three States (2008). available a ! 

WWW. american.edii.Oa,/cdeni/pdfs,''VoterTDFinalRenoni -9-08. pdf . 

' ' See Wendy Weiser, Keesha Gaskins & Sundeep Iyer, "Citizens Without Proof” St.ands Strong: 
A Response TO Von Sp.akovsky .and Ingram. Brenn.an Center for Ji:stice (Sept. 8, 2011). at 
httD://www.breMi3nceiiter,org/cQnteiit/'resource,>'citiz£ns witliout proof stands strong/ . 

Id. 

H.ANS A. von Spakovsky .and Alex Ingr.am, The Herit.age Found., Without Proof: The 
Unpi:rsuasivi: Casi: Agains i' Vo it:r Idi'N i ii'IC.ai ion (2011), available at 
httD:.'ywww. insideronlme.org/summarv. cfni?id=l.T 909 . 

See Weiser et al., supra note 17. 

Brenn.an Ctr. for Justice, supra note 1. at 1. 
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c. What percentage of the American voting-age population is incarcerated or 
former felons and therefore ineligible to vote anyway? 

It is not the case that all Americans with past felony convictions or even all incarcerated 
Americans are ineligible to vote. Eligibility to vote after a criminal conviction varies 
significantly from state to state. Two states — Vermont and Maine — never disenfranchise 
citizens convicted of a crime, even while they are incarcerated. At the other end of the 
spectrum, four states — Florida, Iowa, Kentuclcy, and Virginia — permanently 
disenfranchise individuals convicted of felonies for life unless they apply for and receive 
individualized, discretionary clemency after completing a criminal sentence. The other 
44 states fall somewhere in between and restore voting rights to those with prior criminal 
convictions in certain circumstances.^^ 

Because state laws and conviction, incarceration, probation, and parole rates vary widely, 
it is difficult to determine the number of Americans currently disenfranchised as a result 
of criminal convictions. Scholars estimate that up to 5.3 million American citizens are 
denied the right to vote due to a criminal conviction in their past.^^ Up to 4 million of 
those Americans are not incarcerated, but rather live, work and raise families in our 
communities.^'* The leading scholars examining the numerical impact of felony 
disenfranchisement laws in the United States summarized the numbers as follows: 

[F]elon disenfranchisement laws account for over 5 million people in the 
United States who cannot vote (Manza & Uggen 2005). This is the largest 
group of disenfranchised adult American citizens (Keyssar 2000). Of the 
estimated 5.3 million disenfranchised felons in 2004, only 26%, or 1 .4 
million, were actually in prison or in jail. The rest were either living in their 
communities as felony probationers (1.3 million or 25% of the total), parolees 
(477,000 or 9%), or as former felons who reside in states in which they are 


See generally Brennan Center for Justice, Criminal Disenfranchisement Laws Across the United States, 
available at littni/.Vww.brcnnanccntcr.ortt/dvnamic/subnajrcs.Jdowiiioad flic 4S642.ndf . 

Erik.4 Wood, Brenn.vn Ctr. por Jp:stice, Restoring the Right to Vote 2 (2009), available at 
httnt/Avww.hrennancenter.orv/coyUent/resoiirce/restoring the right jo vote, see also Jeff M..'\n/..\ & 
Christopher Uggen, Locked Out: Felon Disenpranchisement and Americ.an Democr.acy 76 
(2006). This number is difficult to ascertain precisely at any point in time due to the states’ widely vaiying 
voting riglits laws and the constantly fluctuating parole and probation populations of the 50 states. For 
example, tliirtccn states and tlic District of Coliunbia currently allow people on probation and parole to 
vole: Ftawaii, Illinois, Indiana. Massachusetts, Micliigan, Montana, New Hampsliire, North Dakota, Oliio. 
Oregon, Pennsylvania, Rhode Island and Utah. Statistics on state corrections populations, by year, are 
available from tlie Bureau of Justice Statistics at tlie following link: 
http://bis.oiD. usdoi.gov/contcnt'glaiice/tablcs/con7 tab. c:6n . 

Id 
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ineligible to vote (2 million, or 39%). Together, these disenfranchised 
citizens represent more than 2% of the voting age population. . . .^’ 

Citizens Without Proof CiA not capture any citizens who are currently incarcerated. 

While it may have captured some citizens who are disenfranchised due to a criminal 
conviction, that would not have had a significant impact on its findings, since less than 
2% of voting-age Americans who are not incarcerated are disenfranchised, and since the 
disenfranchised population has other characteristics that malce them less likely to be 
captured by telephone surveys. Several of the other surveys described in response to 
question (a) focused on registered or actual voters and thus were even less likely to have 
captured individuals rendered ineligible to vote because of a past criminal conviction. 

d. What percentage of Americans are medically incapacitated, and therefore 
tinable to vote? 

Americans who are disabled, ill, or medically incapacitated are, in fact, eligible to vote 
and many do. Americans who have been found mentally incompetent to vote are 
ineligible to vote in a majority of states. Those Americans are highly unlikely to have 
been captured in any of the telephone surveys described in response to question (a). 

The number of Americans disenfranchised because they are mentally incompetent is 
difficult to estimate but likely very small. According to the Bazelon Center for Mental 
Health Law and the National Disabilities Rights Network, 39 states disenfranchise 
individuals who have been found to be mentally incompetent to vote, typically by a court, 
and 1 1 states do not disenfranchise anyone because of mental disabilities.^'’ One reporter 
estimated that in 2001, 1.2 million people had been found mentally incompetent and 
disenfranchised by a court.^^ That is less than 1% of the citizen voting-age population. 

e. What other categories of Americans are ineligible or nnable to vote? 

There are no other categories of Americans who are categorically ineligible to vote, other 
than those under the age of 1 8, those who have been adjudicated mentally incompetent to 
vote in certain states, and those who have been disenfranchised because of criminal 
convictions in certain states.^® Many other Americans may be unable to vote because of 
legal, administrative, or physical barriers to access to the franchise. 

Christopher Uggcn. Angela Behrens, and Jeff Manza. Criniinal Disenfranchisement, Annual Rev. Law 
Soc. Sci. 1:307-22 (2005), available at 

http : // ■ soc .uron. cciu/~uggen/U Bcln'cns Manza ARLSS 05.Dcif 
Bazelon Center eor Mental Health Law & National Disabilities Rights Network. A Guide to 
rill': Voi'iNG Rights oi'Peofi.eWitii MEN' rAi.DiSABii.iTii':s 5-6 (2008). 

Michael Chandler & Jaiiiie York, Also Turned Away, The Nation (Nov. 24, 2003), available at 
http://wvAv.theiiation.coni/aiticic/alsO'tunicd-awav# . 

Tliis oonelusion is based on an online search of stale laws and organizational reports. 
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f. Do the above mentioned categories of ineligible/incapacitated voters account 
for the 1 1 % of Americans that yon claim do not have photo IDs? 

No. As noted above. Citizens Without Proof and the other surveys described in response 
to question (a) did not include Americans under the age of 18 or incarcerated individuals. 
It is possible but highly unlikely that Citizens Without Proof captured a small number of 
individuals who may have been disenfranchised due to past criminal convictions or 
adjudications of mental incompetence. Together, those categories of Americans make up 
less than 3% of the citizen voting-age population — far less than the 1 1% of Americans 
found to lack government-issued photo IDs. And, since those populations have less 
access to telephones and are less likely to answer telephone surveys, they likely make up 
far less than 3% of the respondents in our survey or in any of the other surveys discussed 
in response to question (a). 

g. Does the 11% estimate take into account people who make np the 60% of 
voters who refuse to vote anyway (those who choose not to participate in 
federal elections)? 

Citizens Without Proof 'mduA^d all voting-age citizens, regardless of whether they had 
previously participated in a federal election. Some other studies described in response to 
question (a) did limit their scope to registered voters or to those who had participated in a 
particular election. 

The United States does suffer from distressingly low voter participation rates. Overall, 
only 45.5% of voting-age citizens voted in the 2010 elections, and 64% voted in the 2008 
elections, according to U.S. Census data.^"^ I am not aware of a recent federal election in 
which a full 60% of eligible citizens did not participate. 

Although between 36 and 55 percent of voting-age Americans did not participate in the 
most recent federal elections, that does not mean that those individuals have never before 
voted in federal elections and will not do so in the future. For example, according to exit 
poll research, more than 1 1% of the electorate voted for the first time in the 2004 
election, and in 2008, more than 12% did.^” Among black voters, 17% told researchers 
they voted for the first time in 2004, and in 2008, 1 9%. Among Latino voters, 22% told 
researchers they voted for the first time in 2004, and in 2008, 28%.^' Many of these new 


‘‘'’U.S. Census Bureau, Voting and Registration in the Election of November 2008 t (May 2010), 
at httD:/./www.census.gQv./Drod.'2010pubs/D20-562.Ddf : U.S. Census Bureau, Voting and Registration in tlie 
Election of November 2010 detailed tables, Tbl. 1 (Oct. 2011), at 
l illp:.//'wv-vv. c e nsus. eov/lili.es/vtTvvv /socdeii io/voimej'pu blic alions/p20/'2010/iables.liti.iil . 

See Lorraine C. Minm i'e, Firs i-Time Votiirs in i iie 2008EEEC'noN, Pro.iect Vo ie (April 2011), at 
httD:.4''DroiectvQte.Qrg./ini3ges/Dublications/Reoorts%20on51i20the%20Electorate/F]NAL°--;20First-Time- 
Votcni-iii~2008-Eleetion.i>df . 

Id 
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voters were previously eligible individuals who did not participate in prior federal 
elections but were engaged in 2004 or 2008 to exercise their fundamental right to vote. 

Even if an individual has not voted previously in a federal election, that does not mean 
that the individual may be barred from doing so in the future. It is my opinion that all 
eligible citizens should be entitled to exercise their fundamental right to vote without 
undue hardship regardless of whether they have voted in prior federal elections. 

h. Does your 1 1 % estimate represent likely voters, or those who would not he 
impacted by voter ID requirements in any event? 

The 1 1% figure from Citizens Without Proof le'pxes.e’aXi the number of voting-age 
American citizens who do not have government-issued photo ID, regardless of whether 
they are likely voters. Several of the other studies discussed in response to question (a) 
focus on registered or actual voters. 

It is my opinion that all eligible citizens who do not have photo ID would be impacted by 
state law requirements that citizens show photo ID to vote because those citizens would 
lose the ability to participate in elections — and exercise their fundamental right to vote — 
should they choose to do so. In my opinion, the fact that a citizen may not have 
previously voted or may not vote frequently does not justify depriving her of the ability 
to vote in the future. 
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PEDRO FI INERLUISI, 


June 5, 2012 


J. Christian Adams 
1 1 West Glendale 
Alexandria, Virginia 22301 

Dear Mr. Adams, 

The Judicial^- Committee’s Subcommittee on the Constitution held a hearing on Voting 
Wrongs; Oversight of the Justice Department’s Voting Rights Enforcement” on April 18, 2012. 
Thank >ou for your testimony. 

Questions for tlie record have been submitted to the subcommittee within five legislative 
days of the hearing and are attached. We would appreciate a full and complete response as they 
will be included in the official hearing record. 

Please submit your written answers to Sarah Vance at Sarah.Vance@mail.house.&Qv hy 
June 19, 2012. If you have any further questions or concerns, please contact Dan Hull’, Counsel 
of the Constitution Subcommittee, at Dan.Huff@jnaiI.house.gov or (202) 225-2825. 

Thank you again for your participation in the hearing. 


Sincerely, 



Constitution Subcommittee 
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Mr. Adams 
June 5,2012 


Questions for the Record from Mr. Franks 

I . The Democrat-invited witness, Ms. Weiser, claimed that 1 1 % of the population do not 
have photo IDs to use for identification at the polls. 

a. Please cite sources supportii^ or refuting her claim. 

b. Does the 1 1% estimate include Americans who are not voting-age? 

c. What percentage of the American voting-age population is incarcerated or former 
felons and therefore ineligible to vote anyway? 

d. What percentage of Americans are medically incapacitated, and therefore unable 
to vote? 

e. What other categories of Americans are ineligible or unable to vote? 

f. Could these categories of ineligible / incapacitated voters account for the 1 1% of 
Americans do not have photo IDs? 

g. Does the 11% estimate take into account people who make up the 60% of voters 
who refuse to vote an}'way (those who choose not to participate in federal 
elections)? 

h. Docs Ms. Weiser's 1 1% estimate represent likely voters, or those who would not 
be impacted by voter ID requirements in any event? 
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Note 

July 31, 2012: In reply to questions for the hearing record, 
Mr. Adams’ responses would he identical to those of Ms. 
Mitchell’s. Please refer to Ms. Mitchell’s responses and the 
attachments submitted with her response. 
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